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INTRODUCTION

In these four consolidated cases, all plaintiffs challenged SB90’s registration dis-
claimer (and the plaintiffs in No. 22-11133 challenged o7/y that provision). Before the
district court enjoined that provision, the Florida Legislature passed SB524 to repeal it.
But the bill did not go into effect immediately because, before the Governor signed it,
the district court put Florida in preclearance. When this Court stayed the district court’s
decision, it allowed SB524 to “go into effect,” thus repealing the registration-disclaimer
provision and “mooting any challenge” to it. League of Women 1 oters of Fla., Inc. v. Fla.
Secy of State (LWT'F), -- F.4th ----, 2022 WL 1435597, at *4 n.9 (11th Cir. May 6, 2022).

Because SB524 has now “moot[ed] any chalienge to the Registration-Disclaimer
Provision,” zd., there is no longer an active case or controversy as to that issue. See .4/
Najjar v. Asheroft, 273 F.3d 1330, 1335 (11th Cir. 2001). This Court should therefore
save time and resources by removing the issue from each appeal and dismissing No. 22-
11133 as moot. And for all the appeals, it should vacate the district court’s judgments
on the registration disclaimer. See United States v. Munsingwear, Inc., 340 U.S. 36, 39-40
(1950); De La Teja v. United States, 321 F.3d 1357, 1364 (11th Cir. 2003). Plaintiffs do
not oppose dismissing No. 22-11133, but they do oppose vacatur under Munsingwear.
Yet vacatur is entirely “ordinary” when a challenged law is repealed on appeal. E.g,
Flanigan’s Enterprises, Inc. of Ga. v. City of Sandy Springs, 868 F.3d 1248, 1271 n.24 (11th
Cir. 2017) (en banc). Plaintiffs cannot overcome the many cases ordering vacatur in

precisely these circumstances. This Court should do what it always does when a
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challenged law is repealed on appeal: declare the challenges moot, vacate the relevant

portions of the judgments below, and order the district court to dismiss these claims.

ARGUMENT
I. The parties’ dispute over the registration disclaimer is now moot.

This Court already found that Plaintiffs’ challenge to the registration disclaimer
is now moot. When this Court stayed the district court’s decision, it recognized that
SB524 would “go into effect.” LIWTF, 2022 WL 1435597, at *4 n.9. This Court also
observed that, because SB524 totally repeals the challenged disclaimer, its enactment
“moot[s] any challenge to the Registration-Disclaimer Provision.” Id. Indeed, “[t]his
Court and the Supreme Court have repeatedly held diat the repeal or amendment of an
allegedly unconstitutional statute moots legal'challenges to the legitimacy of the re-
pealed legislation.” Tanner Advert. Grp., .L.C v. Fayette Cnty., 451 F.3d 777, 789 (11th
Cir. 2000) (en banc). “The only relief sought in [Plaintiff’s] complaint was a declaratory
judgment that the now repealed Fla. Stat. ... is unconstitutional ... and an injunction
against its application .... This relief is, of course, inappropriate now that the statute
has been repealed.” Diffenderfer v. Cent. Baptist Church of Miamz, Inc., 404 U.S. 412, 414-15
(1972).

Plaintiffs agree. They do not dispute that the appeal in No. 22-11133 must be
dismissed as moot. And below, they conceded that, “when SB 524 takes effect, Plain-
titfs’ challenges to the Registration Disclaimer Provision will become moot.” Doc. 661

at 7 in No. 4:21-cv-186 (N.D. Fla. Mar. 23, 2022). Plaintiffs invoked no exception to
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mootness (like voluntary cessation or capable of repetition evading review), and none
applies. SB524 has now taken effect, and Plaintiffs’ challenges to it are moot.

II.  This mootness requires dismissing No. 22-11133 and vacating the district
court’s injunction against the registration disclaimer.

Because the parties’ dispute over the registration disclaimer is moot, this Court
should dismiss one of these four consolidated appeals. In No. 22-11133, the Harriet
Tubman plaintiffs challenged “only the Registration-Disclaimer Provision.” LIWITF,
2022 WL 1435597, at *1 n.3. Because the sole claim in that appeal is now moot, the
entire appeal should be dismissed as moot. See Tanner, 451 1.3d at 791. Plaintiffs do not
disagree.

This Court should also vacate the district-court’s judgment concerning the regis-
tration-disclaimer provision in all four appeals. “When a case has become moot, we
ordinarily dismiss the appeal, vacate the district court’s judgment, and remand with in-
structions to dismiss the case.” Flanigan’s, 868 F.3d at 1271 n.24. Both this Court and
the Supreme Court have ordered Munsingwearvacatur in precisely these circumstances—
where a law is challenged, enjoined, and then repealed while the appeal is pending. See,
e.g., N.Y. State Rifle & Pistol Ass'n, Inc. v. City of N.Y., 140 S. Ct. 1525, 1526-27 (2020);
Flanigan’s, 868 F.3d at 1271 & n.24; Bowen v. Kizer, 485 U.S. 386, 387 (1988); U.S. Dep't
of Treasury v. Galioto, 477 U.S. 556, 559-60 (1986); Church of Scientology Flag Serv. Org., Inc.
v. City of Clearwater, 777 F.2d 598, 605 & n.19 (11th Cir. 1985); Diffenderfer, 404 U.S. at

414-15. In Munsingwear itself, “[t|he suit for injunctive relief ... became moot on appeal
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because the regulations sought to be enforced ... were annulled.” U.S. Bancorp Mortg.
Co. v. Bonner Mall P’ship, 513 U.S. 18, 25 n.3 (1994) (citing Fleming v. Munsingwear, Inc.,
162 F.2d 125, 127 (8th Cir. 1947)).

Plaintiffs might assume that the exception to vacatur recognized in Bancorp ap-
plies here; but as the above cases illustrate, Plaintiffs would be incorrect. Bancorp applies
when a case becomes moot through a “voluntary action” by the losing party like “set-
tlement.” Id. at 24-25. But Appellants did not take voluntary action to moot this case;
the Florida legislature did. Vacatur is appropriate because “the mootness was ... caused
by the state /egislature’s amendment ... and not by the actions of any of the defendants
before this court, all of whom are state executive otficials.” 1 alero Terrestrial Corp. v. Paige,
211 F.3d 112, 121 (4th Cir. 2000). The “‘executive branch” is thus like “a party who
finds its case mooted on appeal by ‘happenstance,” rather than events within its con-
trol.” Nat'l Black Police Ass'n v, D.C., 108 F.3d 346, 351, 353 (D.C. Cir. 1997) (quoting
Munsingwear, 340 U.S. at 39). The Republican intervenors, especially, are not the legisla-
ture or the State; “any doubt about the [state] appellants’ entitlement to vacatur is re-
moved by intervenor[s’] entitlement thereto.” Humane Soc’y of U.S. v. Kempthorne, 527
F.3d 181, 187 (D.C. Cir. 2008). In short, because “the acts of the legislature are not the
acts of executive branch agencies, states, or private parties,” the Bancorp exception does
not apply here. Rio Grande Silvery Minnow v. Burean of Reclamation, 601 F.3d 1096, 1131-

33 (10th Cir. 2010).
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Even if the Bancorp exception applied, the equities would still warrant vacatur. See
Hartford Cas. Ins. Co. v. Crum & Forster Specialty Ins. Co., 828 F.3d 1331, 1336 (11th Cir.
2016) (declining to apply Bancorp, even in a case involving a settlement, because the
equities warranted vacatur). There is “no evidence indicating that the legislation was
enacted in order to overturn an unfavorable precedent.” Na#'/ Black Police Ass'n, 108
F.3d at 351. The Florida legislature passed SB524 before the district court ruled. And this
Court must presume that the Florida legislature repealed the registration disclaimer not
to “manipulat[e]” the judicial process, but out of legitimate legislative considerations
like promoting uniformity in the voter-registration process. See id.; Khodara Env’t, Inc. ex
rel. Eagle Env’t L.P. v. Beckman, 237 F.3d 186, 195,(3d Cir. 2001). The “presumption of
integrity that attaches to legislative action” and the “difficulties that separation of pow-
ers creates for attributing one branch’s actions to another” require as much. Naz”/ Black
Police Ass’n, 108 F.3d at 354.

Vacatur also would “serve the public interest by furthering the traditional pur-
pose of the [Munsingwear] doctrine: clearing the path for future relitigation of the issues.”
Sands v. NLLRB, 825 F.3d 778,786 (D.C. Cir. 2016). Vacating the district court’s decision
promotes the “well-established principle that courts should avoid unnecessarily decid-
ing constitutional questions.” Nat”/ Black Police Ass’n, 108 F.3d at 353. And it “dimin-
ishes the chances that the [district court’s decision] can be used for [its] persuasive value
against any of the parties in subsequent proceedings.” Rio Grande Silvery Minnow, 601

F.3d at 1133. Litigants are currently citing the district court’s decision against the
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Republican intervenors in similar litigation in Georgia, for example. See Doc. 103 at 15-
16, VoteAmerica v. Raffensperger, No. 1:21-cv-1390 (N.D. Ga. Apr. 26, 2022).

In sum, “the general rule in favor of vacatur still applies” when “mootness results
on appeal because of legislative action.” Nat’/ Black Police Ass’'n, 108 F.3d at 354. This
Court should vacate the district court’s judgment on the registration disclaimer and
order the district court to dismiss Plaintiffs’ challenges to that provision. Flanigan's, 868
F.3d at 1271 n.24.

CONCLUSION

This Court should dismiss the appeal in No. 22-11133, vacate the district court’s
judgments on the registration disclaimer in each of the consolidated cases, and order

the district court to dismiss Plaintiffs’ claims against the registration disclaimer.
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