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UNITED STATES DISTRICT COURT
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_______________________________
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         (HELD IN OPEN COURT AT 9 A.M.) 

THE COURT:  Good morning.  You-all can be seated.  I 

hope everybody had a good weekend.  

I just want to note, tomorrow we will not be having 

court.  There is a matter I have to take care of in another 

case in Atlanta division, so no court tomorrow, but we will 

start back here at 9 o'clock here on Wednesday evening.  Okay?  

So let your witnesses know.  We sent out a notice on Friday 

but just to be on the safe side.  

All rightie.  Anything before we call the next 

witness?  

There's one issue I have.  Ryan Germany, did 

you-all -- we broke at 3:30 and you-all indicated that that 

was the last witness for the day.  Did you-all hear anything 

about Ryan Germany as a witness?  Because I indicated that the 

plaintiffs had called him on direct.  And since he was here, I 

was also just going to allow you-all to direct him as well.  

So, Mr. Evans, did you-all get everything you needed 

out of Mr. Germany?  Mr. Wynne?

MR. WYNNE:  I'm not sure at this point whether we're 

going to need to call him back.

THE COURT:  Well -- 

MR. WYNNE:  I doubt it.  But I -- not -- on the 

record, I'd rather not formally excuse him.  I think there's 

like a 3 percent chance that we would do that, but, you know, 
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in the matter of course for the record, I can't do that. 

THE COURT:  I question is my question, why didn't you 

direct him on Friday when we had him here?  

MR. WYNNE:  Because there may be things that came up 

in the course of Ms. Engelbrecht's testimony that I need to 

address and there are some matters that -- 

THE COURT:  But you understand, Mr. Wynne, the Court 

did, over the objections of the plaintiffs, because you didn't 

have him down and I said to the plaintiffs' counsel, since 

he's going to be here anyway and he didn't want to come back 

twice, over the objection of plaintiff, I said I'm going to 

allow the defendants, which once you finish direct and then 

once they finish cross, to call him as your direct witness?  

So I'll be quite frank with you.  I'll listen to your 

argument, but I'm probably not going to make him come back.  

Because, again, I was just more or less overruling the 

plaintiffs' objection, because the objection was valid, you 

didn't do what you were supposed to have done.  So probably -- 

I will listen to what you have to say, but I'm probably not 

going to make him come back.  Because I had him here.  I was 

allowing you-all to call him as a direct witness once you 

finished crossing him and nobody -- you indicate you did.

MR. WYNNE:  I perfectly understand.  In fact, I 

agree.  I just have to say that for the record for, you know, 

a number of professional reasons, but I agree with you.
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THE COURT:  All right.  I'm not trying to be 

difficult, Mr. Wynne, just it's -- 

MR. TYSON:  No, neither am I.  I just know I'm bound 

by my rules to my client and I just have to do that. 

THE COURT:  I fully expect you'll represent your 

clients to the best of your ability and so forth you've been 

doing a great job of doing that, so -- 

MR. WYNNE:  I appreciate that, Your Honor.  It's an 

honor to appear before you as well. 

THE COURT:  All right.  Thank you.  And you can 

call -- anything?  

MR. Nkwonta:  No.  We're ready to proceed, Your 

Honor.  

THE COURT:  Call your next witness.  

MS. FORD:  Good morning, Your Honor.  Christina Ford 

for the plaintiffs.  

THE COURT:  Good morning.  

MS. FORD:  And plaintiffs call Ms. Jocelyn Heredia.

THE COURT:  All right.  Thank you.  

THE DEPUTY CLERK:  Would you raise your right hand, 

please. 

******

 JOCELYN HEREDIA,

having been duly sworn, testified as follows:

******
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THE DEPUTY CLERK:  Have a seat.  And if you could 

please state and spell your name for the record.  

THE WITNESS:  Yes.  Good morning.  My name is Jocelyn 

Carolina Heredia.  Spelled J-o-c-e-l-y-n, Carolina is 

C-a-r-o-l-i-n-a, Heredia is H-e-r-e-d-i-a. 

THE DEPUTY CLERK:  Thank you.  

DIRECT EXAMINATION

BY MS. FORD:  

Q. All right.  Good morning, Jocelyn.  Thank you for being 

here today.  

A. Good morning. 

Q. I'd like to ask you some questions about your personal 

background.  Where were you born? 

A. I was born in Athens, Georgia. 

Q. And where did you grow up? 

A. I grew up in Commerce, Georgia.  So I was born in Athens 

Georgia.  And I -- my family bought a home in Commerce, 

Georgia, and I went to the Banks County school system.  So I 

went to Banks County Elementary School and Banks County Middle 

School.  So if anyone asks me where I grew up, I basically say 

like Commerce, Georgia, or Banks County. 

Q. Can you tell me a little bit about Commerce?  What is it 

like? 

A. Yes.  So Commerce is -- it's a very small town, like 

country feel.  I have a lot of family in Commerce.  I grew up 
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in Commerce so I have friends in Commerce.  So that's all 

Commerce is to me. 

Q. And, Jocelyn, where is your family originally from? 

A. So my family is originally from El Salvador, which is in 

Central America.  And my family came to the U.S. and my dad 

actually became a citizen I want to say decades ago, like, 20 

or so years ago.  And my mom actually became a citizen this 

year.  And it took her like two to three years to become a 

citizen, so... 

Q. Do you have any siblings? 

A. Yes.  I have a younger brother, we're about eight years 

apart, and it's just the two of us. 

Q. And have you previously been responsible for helping take 

care of your little brother? 

A. Yes.  So like I said we're eight years apart.  I consider 

myself to be like a second mother to him.  I was very involved 

with kind of like raising him.  I would do like drop-offs, 

pickups, any after school programs, and help him with 

homework, because my parents know like broken English, so I 

was the one who knew, like, fluent English.  And, you know, 

we're eight years apart, so I've been through the school 

system, I know more, like, math or English or history to help 

him. 

Q. Thank you, Jocelyn.  

Where did you attend college? 
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A. So I actually graduated from the University of Georgia.  

I got a business degree.  And, yeah, I -- you know, grew up in 

Commerce.  I went to school in Athens.  I went to school at 

Cedar Shoals High School which is, you know, right down the 

street from UGA, so it was an easy decision to go to UGA. 

THE COURT:  Great high school, Cedar Shoals.  I 

graduated from Cedar Shoals High School. 

THE WITNESS:  Oh, my gosh.  Jaguars.

THE COURT:  Yeah.  

BY MS. FORD:  

Q. And so did UGA allow you to be close to home? 

A. Yes.  So UGA is, I would say, 30 minutes from Commerce 

from my parents' home.  And I -- we actually moved to 

Commerce -- so let me back up.  We moved to Athens in middle 

school -- when I was in middle school.  So I went to Hilsman 

Middle School and then went to Cedar Shoals and then started 

school at UGA.  And then it was around, like, my sophomore 

year that we sold the home that we had bought in Athens and we 

went back to the first home in Commerce.  And, yeah, so it 

was -- it's like a 30-minute commute.  I would commute back 

and forth.  It's not a difficult drive.  It's a very smooth 

drive, unlike going to, like, Atlanta, for example. 

Q. So you didn't live in the dorms while you were in 

college? 

A. Correct, I did not.  It was important to me to be with my 
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family, and, also, to help raise my brother, just because like 

we're from El Salvador, I want him to be as successful as I 

consider myself to be, so I -- it was -- it was important for 

me to be with my family.

Q. So, Jocelyn, I'd like to jump ahead in time.  What did 

you do when you graduated college?

A. So I graduated in May of 2019.  And when I graduated, I 

didn't have anything lined up.  So I was looking for, like, 

internships or a job.  I was looking in Athens, Commerce, I 

was not -- did not have any luck.  So I looked in Atlanta, 

because there's a lot of job opportunities.  And I ended up 

landing an internship and it would start in September of 2019. 

Q. Did you change your permanent residence to Atlanta for 

that internship? 

A. No, I did not.  So the internship it, was a very low 

paying internship.  I basically took it in order to, like, get 

my foot in the door and kind of like build a connection so 

that maybe it would lead to something else.  So I actually 

stayed with a friend in Alpharetta, Georgia, which is, I would 

say, like a 30-minute drive or MARTA train ride.  So I stayed 

with a friend in Alpharetta for the entirety of the 

internship. 

Q. And would you travel back to Commerce during that 

internship? 

A. Yes.  So on weekends I would go home to Commerce and for 
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holidays, like Thanksgiving I would go back.

Q. So what happened at the end of your internship? 

A. So my internship ended in December and I was offered a 

full-time -- sorry -- a contract position.  And the contract 

was for a year.  And it was salaried and -- but it didn't have 

benefits. 

Q. Okay.  So when you were hired at the end of your 

internship, it was for a specific term of one year; correct? 

A. Correct.  It was just for one year. 

Q. So what did you decide to do about your housing situation 

then? 

A. So this was in December that I got the contract position.  

I started to look for apartments, because I couldn't just 

crash -- couldn't just stay at a friend's house forever.  So 

I, umm -- you know, it was an entry level position, so it 

couldn't afford me an apartment in Atlanta, but I did find an 

apartment in Decatur.  But I was looking for a while.  I was 

looking in December and January.  And I was honestly 

considering just living at home and commuting, because it's 

just an hour -- Commerce is about an hour from -- to Atlanta.  

So, yeah, I was considering, like, should I just go home and 

just commute every day or get an apartment.  And I ended up 

just getting an apartment in Decatur. 

Q. And how long was the term of the lease that you ended up 

getting in Decatur?
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A. It was for one year. 

Q. So the same as the contract position, one year? 

A. Yes.  

Q. Was that the first time you'd ever been away from your 

family? 

A. Yes, yes.  It was -- yeah, it was my first time.  I was 

nervous about it, because I wanted to be able to pay my rent.  

My position was entry level, so I wasn't getting paid a lot of 

money.  And my parents wouldn't be able to help me if I 

couldn't make the rent payment.  But, yeah, I was, like, 

nervous.  I didn't want to miss any bills and have my credit 

impacted.  So, yeah, that was my first time getting an 

apartment. 

Q. So that lease started in February 2020; is that right? 

A. Yes. 

Q. And that same month, did you file a change of address 

form to get your mail sent to that apartment? 

A. Yes, I did.  I didn't want to miss any bills for the 

apartment.  So I had, like, gas -- a gas bill, a ^  bill, 

power bill.  So I just wanted to make sure I didn't miss 

anything.  

Q. In February 2020 did you update your voter registration 

to the Atlanta area? 

A. I did not. 

Q. Did you update your car registration to Atlanta? 
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A. I did not. 

Q. Did you get a new driver's license to reflect the Atlanta 

address? 

A. I did not. 

Q. And why didn't you do any of those things? 

A. I didn't because I still considered Commerce or Banks 

County to be my home.  You know, this apartment had a lease, 

it had an end date.  So I just considered Commerce to be my 

home.  And I was traveling back and forth spending a lot of 

time in Commerce.  So I just -- I didn't find a reason to 

change those. 

Q. So you said you got the lease in February 2020.  What 

happened in March 2020? 

A. In March 2020 COVID-19 hits.  And as far as my job, we 

went fully remote. 

Q. Did that mean that you were able to go back to Commerce 

more often? 

A. Yes.  So I was able to spend weeks or, you know, months 

at a time in Commerce if I wanted to.  Yeah, I could just work 

from my laptop. 

Q. And what happened to the apartment that you had leased in 

Atlanta?

A. So in March -- so COVID hit, a lot of things went remote, 

my job went fully remote.  At the time I was dating, and he 

was a student at UGA as well, getting a degree in accounting.  
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And the schools -- his classes also went fully remote.  So 

what we decided to do is we subleased his apartment in Athens 

and he moved in with me in Decatur and then we would split the 

bill.  So it was more affordable for me. 

Q. Did you end up spending the majority of your time in 2020 

in Commerce? 

A. Yes.  At the time my brother was still in school.  So, 

like I said, I would help him with homework.  Picking him up 

from school and dropping him off, stuff like that.  So I -- 

holidays as well, weekends, any time I could be with my 

family, I would. 

Q. And for the remainder of 2020 similarly, is Commerce 

where your consider your permanent residence to be? 

A. Yes, it is. 

Q. Jocelyn, I'd like to switch now to ask you a few 

questions about your voting experience.

Is voting important to you? 

A. Yes.  Voting is very important to me.  Like I said, my 

dad is a citizen, my mom just became a citizen this year.  And 

one of her biggest reasons for wanting to become a citizen was 

because she wanted to be able to vote.  And growing up my dad 

always -- would always go vote, he would come back with the 

sticker that he voted.  So in my family it's important to 

vote. 

Q. Did you vote in the 2016 presidential election? 
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A. Yes, I did. 

Q. What about the 2018 general election? 

A. Yes, I did. 

Q. And the 2020 general election?  

A. Yes. 

Q. And have you ever changed the county of your voter 

registration before? 

A. Yes, I did.  So I started to vote in Athens, I think was 

my first -- the first time I voted, it was in Athens.  And 

when we moved to Commerce, I changed the voting registration 

because we had sold the home in Athens and moved to the first 

home in Commerce.

Q. The one that your family has owned since the 1990s? 

A. Yes, correct. 

Q. So, Jocelyn, I'd like to talk about the runoff election 

that's at issue in this case.  Can you tell us what happened 

to you in 2021 runoff election? 

A. Yes.  So, let's see.  I got ready to vote.  I looked up 

the location, I drove to the location, parked.  When I parked 

I saw there was a long line.  It wrapped around the building.  

But I was determined to go vote even if there was a wait.  I 

got in line.  It took, I want to say, 30 to 45 minutes to get 

to the front of the line.  

Once I was at the front of the line inside the actual 

voting location -- like, building, I was asked for my ID.  I 
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gave my ID.  And then the poll worker said, your vote has been 

challenged.  And I said, what does that mean?  And I don't 

think the poll worker explained to me what it meant, but he 

said that I would -- or she said that I would have to vote by 

paper and that I -- in order to vote, I would need to provide 

two forms of mail that matched -- that had my address that 

matched my license.

So I was given my ID back and I basically had to come up 

with two forms of mail that had my address.  So I was 

debating, like, should I go home and get some mail.  The 

location was, like, 15 or 20 minutes from my home, or then I 

thought, like, okay, let me just check my car to see if I have 

some mail.  And I ended up having mail in my car.  So I got 

two forms -- two different -- yeah, two forms of mail that had 

my address.  

And then I got back in line.  There was still a long 

line.  I got back to the back of the line.  And I had to wait, 

like, another 35 to 45 minutes.  While in line I was just 

feeling like stressed out, thirsty, hungry, because I had at 

this point already spent, you know, an hour, an hour and a 

half in line.  And the whole time there I was just thinking, 

like -- like, nervous to see if, like, my mail would get 

accepted.  

And I ended up making it to the -- back to the front of 

the line.  And I presented the two forms of mail.  And then 

Case 2:20-cv-00302-SCJ   Document 312   Filed 11/13/23   Page 15 of 144

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

550

they took the mail and they went to go make a copy of the 

mail, returned the mail, and then gave me the -- a form to put 

my vote and then an envelope.  And they told me not to seal 

the envelope.  And I was just -- when they told me that, I was 

thinking that's weird, like, I want to seal the envelope.  But 

either way, I voted on paper and put it in the envelope.  And 

handed it to, like, a poll worker.  

And the whole time the poll worker was, like, standing 

right next to me.  So it was just, like, a little bit 

frightening, because they were just, like, standing right next 

to me and I didn't feeling like it was a private experience. 

Q. Thank you, Jocelyn.  

So I understand this entire process from when you arrived 

at the polling location to when you were able to leave took 

several hours; is that correct?  

A. Yes.

MR. EVANS:  Objection, leading. 

THE COURT:  That was leading, sustained. 

BY MS. FORD:  

Q. Jocelyn, how long were you at the polling location in 

total? 

A. So I would say for the lines -- oh, total?  Three hours, 

maybe a little bit more.  Because I was -- once I finished 

voting I spent a little bit of time recollecting myself in the 

car before I headed home, so three to four hours, I would say. 
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Q. How did hearing that you had been challenged make you 

feel?

A. It made me feel confused.  At the time I didn't know what 

that meant.  It made me feel, like, I was, you know, am I 

committing a crime?  Because, like, why am I being challenged?  

Like, are you questioning that I'm a citizen?  Like, what's -- 

what's -- because the poll worker didn't tell me why I was 

being challenged.  She just told me that I was being 

challenged. 

Q. And later on what did you do to try to figure out what it 

did mean to be challenged? 

A. Yeah.  So I went home, I was upset, I was angry.  So I -- 

I looked it up.  I looked up, like, what is -- what does it 

mean to be challenged.  I looked up why am I being challenged.  

I also went to the Banks County voting websites, and I looked 

through it and I ended up finding a phone number there that 

said, like, if you have any issues call this number or, like, 

something along those lines.  

So I ended up calling that number, but nobody picked up.  

And I ended up calling like several times throughout the 

evening.  Nobody picked up.  And then I ended up calling a 

voters rights, like, hotline.  And they -- I was able to tell 

them my experience and, you know, they said, can we continue 

to contact you for any reason.  And I said, yes, like, I want 

to know what's going on. 
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Q. Jocelyn, was your name ever published on the Banks County 

website as a voter who had been challenged in that election? 

A. Yes. 

Q. And how do you know that? 

A. So when I went home, I looked at the Banks County 

website.  And that's where I saw -- like I said, I found a 

phone number and I also saw a link, yeah.  

MS. FORD:  Your Honor, permission to approach the 

witness?  

THE COURT:  Yes.  

MS. FORD:  Thank you.  

BY MS. FORD:  

Q. Jocelyn, is this what the Banks County website looked 

like that you were just speaking about? 

A. Yes, it is.  

MS. FORD:  Your Honor, this is Plaintiffs' Exhibit 49 

and we would move it into evidence at this time.  It has not 

been objected to. 

THE COURT:  Any objections?  

MR. EVANS:  Judge, I haven't heard the foundation as 

to this.  I heard that she saw it, but she needs to lay that 

she pulled it from the online website, is it true and 

accurate. 

THE COURT:  A little more bit foundation.

MS. FORD:  I can do that, Your Honor, although they 
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not made any objection to authenticity, which I believe they 

were required to do in the pretrial order. 

THE COURT:  Just three questions, basically.

MS. FORD:  Okay.  Sounds good. 

BY MS. FORD:  

Q. Jocelyn, is this what the Banks County website looked 

like in the spring of 2021? 

A. It is. 

Q. And can you tell me what happened when you -- I realize 

it's very small here -- clinked on this blue button that says 

"Click here to view challenged electors list for the 

January 5th, 2020, runoff election"? 

A. Yes.  So when I would click on that, it would have, like, 

a file, like a -- kind of like an Excel file with several 

people's name.  And then it would have, you know, first name, 

middle name, last name, and then, like, whoever challenged 

them on, like, a column. 

Q. Okay.  Can you flip forward to the spreadsheet in the 

back and let me know if this is the spreadsheet that you saw 

when you clicked on that? 

A. Yes, it looks like the spreadsheet I saw.  

MS. FORD:  Your Honor, we move this into evidence at 

this time. 

THE COURT:  Does Plaintiffs' Exhibit 49 fairly 

represent what you saw -- fairly and accurately represent what 

Case 2:20-cv-00302-SCJ   Document 312   Filed 11/13/23   Page 19 of 144

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

554

you saw when you went to that website?  

THE WITNESS:  Yeah, it looks very -- it looks exactly 

the same.  I think the only thing missing is the phone number 

that I called.  It was on the website. 

THE COURT:  Any objection?  

MR. EVANS:  No, Your Honor. 

THE COURT:  All right.  49 is admitted without 

objection. 

(Plaintiffs' Exhibit 49 was received and marked into 

evidence.) 

BY MS. FORD:  

Q. Jocelyn, could you move forward a couple of pages for me 

through this list and find your name and just let me know when 

you found it.

A. I found it. 

Q. Is that you on here twice, Jocelyn Heredia and Jocelyn 

Carolina Heredia? 

A. It is.  

Q. Do you know who Representative Jerry Bowman is? 

A. I do not. 

Q. Do you know who Dan Gasaway is? 

A. I do not.

Q. Do you have any reason to believe that either of those 

individuals knew anything about your personal circumstances?

A. I do not.  I don't know them.  I don't know how they 
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would know me or anything about me.

Q. And how did it make you feel to know that your name was 

out there in public as a challenged voter? 

A. Yeah.  So when I saw my name on the list I felt kind of 

like scared, like, why is my name on a list on, like, a public 

website.  This is, you know, public information.  You know, I 

was thinking, like, I'm being challenged.  Like, my 

eligibility to vote is being questioned.  And, yeah, I was, 

you know, kind of like scared, too, because I was, like, am I 

going to get in trouble because I voted while my vote was 

challenged?  So I was, you know, scared, nervous, and I wanted 

to know more about why my name was on the list. 

Q. Jocelyn, have you voted since that 2021 runoff election? 

A. I actually have not.  I -- it's important for me to vote, 

but that experience made me not vote, to be honest.  So I just 

didn't want to go through the process of spending a long 

amount of time in line to wait to vote, potentially be 

challenged again, just go through the whole process again. 

Q. And how would you compare your experience voting in the 

2016, 2018 and 2020 elections with your experience in that 

runoff election? 

A. I would say it was like night and day.  So I, you know, 

had a really good experience voting previously.  I remember it 

was, like, a fun experience, because I'm -- as a citizen, you 

have a right to vote.  So I was like, you know, this is fun.  
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And people talk about it, like, the experience to vote and to 

be able to go vote.  It's an exciting thing.  But this 

experience in 2021 was really different from prior 

experiences. 

Q. Jocelyn, I have just a couple more questions for you.

After the runoff election, did you receive a full-time 

offer of employment from your job? 

A. I did.  So in February of 2021, I got a full-time offer, 

yeah. 

Q. And where are you living now? 

A. So it's actually a little bit complicated.

So for months -- so actually I got engaged in January to 

the person who I was living with in Decatur.  He ended up 

graduating from the University of Georgia, and then we got 

engaged in January, and then we started to look for homes.  We 

started to look for houses in Commerce and Athens.  We 

actually didn't even look in Atlanta, because my family is in 

Commerce and his family is actually in the, like, kind of like 

Athens area.  It's called Wilkes County.  

And so we actually bought a home at the end of September.  

So it's -- yeah, it's complicated because we have to renovate 

the home before we move in and -- but we still have an 

apartment in Atlanta and I still have some stuff in Commerce.  

So I'm just, like, bouncing back and forth between Athens, 

Atlanta, Commerce for now. 
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Q. And when you complete your move into your new home -- 

congratulations by the way.  

A. Thank you.  

Q. Do you plan to update your voter registration to Clarke 

County? 

A. Yes.  So when I'm fully moved in -- it's a process.  

Whenever we're done with that, I do plan to update my 

registration and update my driver's license. 

Q. And do you plan to file another change of address form to 

forward your mail when you move in? 

A. Yes, I do.  I don't want to miss a mortgage payment or 

any bills to impact my credit, so... 

Q. And do you have any plans to leave Georgia? 

A. I do not.  I -- yeah, we signed a 30-year mortgage so 

that is a long time that we're planning to stay in Georgia.  

My family actually owns two homes in Georgia.  I have extended 

family in Georgia.  Yeah.  No, plans to move out of Georgia.  

I grew up here, raised here, I'll probably die here. 

Q. All right.  Thank you, Jocelyn.  

MS. FORD:  No further questions at this time. 

THE COURT:  Thank you, Mr. Ford.  

Your witness, Mr. Evans.  

CROSS-EXAMINATION 

BY MR. EVANS:  

Q. All right, Ms. Heredia.  My name's Jake Evans.  It's a 
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pleasure to meet you.  Congratulations on the new house and 

the engagement.  That's big.  

A. Thank you.  Good morning. 

Q. The first question I want to ask you is, do you remember 

giving your deposition on October 15, 2021? 

A. Yes. 

Q. And did you give -- and you understand when you gave your 

deposition October 15, 2021, that you were under oath; right? 

A. That's correct. 

Q. And when you gave your deposition on October 15, 2021, 

you gave -- you told the truth, didn't you? 

A. Correct. 

Q. And the testimony you gave in your deposition on 

October 15, 2021, was accurate; right? 

A. To the best of my ability. 

Q. Okay.  Thank you.

So in December of 2019 you graduated from UGA; right? 

A. No.  I graduated in May of 2019.  

Q. Okay.  So you graduated from Georgia May of 2019 and then 

you began a job search; right? 

A. Correct. 

Q. And you get an internship for a job in the city of 

Atlanta at the beginning of 2020; right? 

A. A contract position in February of 2020. 

Q. And at that point you file a National Change of Address 
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to an address in Decatur, Georgia; is that right? 

A. Yes. 

Q. And was that address 344 North Druid Hills, apartment J, 

Decatur, Georgia? 

A. Yes. 

Q. And you live at this apartment for a number of months.  

And you just testified at some point your boyfriend, now 

fiancé, moves in with you; is that correct? 

A. That is correct. 

Q. And when did he move in? 

A. He moved in in March of 2020 when COVID-19 began. 

Q. And in November of 2020, you requested that an absentee 

ballot be sent to the address at 3442 North Druid Hills in 

Decatur, Georgia; right? 

A. November of 2020 you said?

Q. That's right.  

A. Yes. 

Q. And so you were living at that address at 344 North Druid 

Hills, Decatur, Georgia, from when you filed the National 

Change of Address on February 2020 to when you requested that 

absentee ballot, weren't you?

A. I wouldn't say -- I would say I had access to the 

apartment, I would stay in the apartment, but I would also be 

in Commerce for long periods of time.  So I would say I was 

living in both places. 
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Q. Where were you getting your car serviced? 

A. I'm sorry?

Q. Where were you getting your car serviced during that time 

in 2020? 

A. In 2020 I would get my car serviced wherever they had an 

appointment.  So whether that's Athens or I think there's only 

a couple locations in Georgia, so Athens or anywhere in the 

Atlanta area. 

Q. If I told you that you did not get your car serviced in 

Athens in 2020, would you have any reason to disagree with me?

A. No. 

MR. EVANS:  Okay, Judge, if I may approach, I -- 

THE COURT:  Yes.  

BY MR. EVANS:  

Q. I'm going to hand you Defendants' Exhibit 64.  If you 

could take a look at that.  And do you drive a 2017 Toyota 

Corolla? 

A. I do. 

Q. And does this car, if you look at the top left of 

Defendants' Exhibit 64, is that an accurate depiction of the 

car that you drive? 

A. Yes, this is correct. 

Q. And if you flip with me to the fifth page at the bottom, 

it says, "January 19, 2020, World Toyota, Atlanta, Georgia, 

vehicle service"; is that correct? 
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A. What section of the page?  Sorry. 

Q. It's at the bottom of page 5? 

A. Okay.  It says "World Toyota, January 19." 

Q. Atlanta, Georgia.  And that's not in Athens, Georgia, is 

it? 

A. No. 

Q. That's not in Commerce, Georgia, is it? 

A. It's not. 

Q. And if you look at page 6, at the top, vehicle serviced 

again.  And does that say Marietta Toyota in Marietta, 

Georgia? 

A. Yes. 

Q. And is the date August 13, 2021? 

A. Yes. 

Q. And that's not in Commerce, Georgia, is it?

A. No.  It's Marietta, Georgia, but I don't live in 

Marietta, Georgia either, so...

Q. And that's not in Athens Georgia, is it? 

A. Nope. 

Q. So would you agree with me that the CARFAX on your car 

says the only places after 2020 that you got your car serviced 

was in Atlanta, Georgia and in Marietta, Georgia; right? 

A. That's what it says on this document, correct. 

Q. So do you recall testifying that you moved to an address 

in west midtown after you left your 344 North Druid Hills 
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apartment address? 

A. Yes.  

MS. FORD:  Your Honor, I just object to just the way 

he's using her deposition testimony.  And I would request that 

he ask her the question and not just read from her deposition.  

THE COURT:  Are you trying to impeach her, Mr. Evans, 

or what with the -- 

MR. EVANS:  Well, I'm trying to ask her does she 

recall testifying.  If she does, it's going to make my job 

easier.  If she doesn't, then I will impeach her. 

THE COURT:  He can ask her if she recalls testifying, 

but he can't ask her anything about it on there.  In other 

words, did you testify, yeah.  Well, anything -- going, in 

particular, was in there, no.  

MS. FORD:  Understood, Judge.  

MR. EVANS:  Thank you, Judge. 

THE COURT:  But then, again, the substance of it, 

Mr. Evans, if you get into the substance of it, unless you're 

trying to impeach her or show a prior inconsistent statement, 

in which this case I don't think we have to be getting into, 

then I will sustain the objection. 

MR. EVANS:  I understand.  And I get where you're 

coming from.  And I'll try -- I was trying to make it easier, 

but if I can't, I can't.  I'll just go straight into it.

THE COURT:  Yeah, they objected.  
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MR. EVANS:  I got it.  

BY MR. EVANS:  

Q. Did you move to an apartment in west midtown in February 

of 2021? 

A. I did. 

Q. And do you recall the address of that apartment? 

A. 871 Third Street.  It's called Live 8 West. 

Q. And did you file a National Change of Address when you 

moved to that apartment? 

A. Yes, I'm sure I did.  I didn't want to miss any mail.  

MR. EVANS:  Your Honor, if I may?  

THE COURT:  Yes, sir -- hold on.  Hold on one second, 

Mr. Evans.  

MS. FORD:  I just want to make an objection to the 

line of questioning about Ms. Heredia's life and where she 

lived after the runoff election, which I don't think has any 

relevance to this case, particularly given that she has not 

even voted since the end of the runoff election. 

THE COURT:  Okay.  I missed that question.  Go ahead.  

MR. EVANS:  This is going to show, Judge, that any 

accusations that a challenge in this -- with Ms. Heredia was 

frivolous is baseless.  And not only is it baseless, but this 

was a proper challenge.  She has never moved back to Banks 

County.  And I'm going to go through and show that.  

MS. FORD:  Judge -- 
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MR. EVANS:  It's directly relevant to the underlying 

issues in the case, which they're claiming that this challenge 

was frivolous.  And I'm going to dispute that and show that it 

was meritorious.  

MS. FORD:  Your Honor, under the legal standard, it 

doesn't actually matter whether Jocelyn ever moved back to 

Banks County.  If Banks County was her permanent residence at 

the time she voted in the 2021 runoff election, I think that 

would be the end of the story.   

MR. EVANS:  And, Judge, may I?  

THE COURT:  Yeah.  

MR. EVANS:  It does matter.  This is the underlying 

dispute.  This is factual testimony.  She's making legal 

argument while we're -- the Court is hearing evidence.  She 

can make legal argument in closing, but right now we're 

hearing testifying and this is directly relevant. 

THE COURT:  Well, why is it relevant if -- at the 

time in 2021, the runoff election, if I'm understanding the 

content, her testimony is that she was living in Banks County 

and she was challenged in Banks County; correct?  So once that 

runoff is off, that challenge is over, why is it relevant 

where she lives at afterwards?  

MR. EVANS:  What this is going to show is she never 

moved back to Banks County.  She has stayed in Banks County.  

Her intent -- this is a eligible -- they're claiming that the 
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eligibility challenge is frivolous.  Here, the evidence is 

going to show she never moved back.  She got a job.  She moved 

in with her boyfriend.  Not only, Judge, whenever she went to 

the Decatur address, she didn't go back to Banks County, she 

went to this address.  

THE COURT:  Ms. Ford, domicile is determined by 

intent.  Intent is when -- and your intent is shown by your 

actions.  So Mr. Evans' argument is that, Judge, her intent 

was never to go back to Banks County, so the challenge there 

will not be frivolous.  It makes some sense now that I'm 

thinking about it.  Intent is that -- most people go off to 

college -- not most people -- a lot of people go off to 

college, they don't move their voting because their intent is 

to go back home.  But if your intent is never to go back, 

should that not be something I have to consider?  

MS. FORD:  Your Honor, I think intent matters at the 

time that this election occurred.  And Ms. Heredia's testified 

that she did in fact spend months at a time in Banks County in 

2020.  And whatever intent -- whatever circumstances changed 

in February of 2021, when she was offered full-time 

employment, I just think is -- 

MR. EVANS:  Judge, if I -- 

MS. FORD:  -- could not possibly be relevant to this 

case. 

THE COURT:  It's a close call, Ms. Ford.  If I had a 
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jury in the box I might swear against you, because I 

originally agreed with you, but I'll give Mr. Evans the 

benefit of the doubt, just to let him show what intent is, 

because -- and you always can redirect.  I'll allow it, but 

let's don't get too far afield, Mr. Evans.  

MR. EVANS:  Sure, Judge.  Thank you.  

BY MR. EVANS:  

Q. Ms. Heredia, if you could take a look at 

Defendants' Exhibit 297.  

A. I don't have it. 

Q. Oh, I guess I kept it.  Sorry.  The Judge stopped me 

before I gave it to you.

A. Thank you. 

Q. And whenever you're ready.  

A. I'm ready. 

Q. And is that your name in the top left of Defendants' 

Exhibit 297? 

A. Yes. 

Q. And is that the address, 871 Third Street, that you moved 

to? 

A. Yes.  It's the address that I got an apartment at. 

Q. And if you look at the far right, what is the date there? 

A. February 2021. 

Q. And if I told you that this was the National Change of 

Address that you submitted, would you have any reason to 
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disagree with this? 

A. No. 

Q. And so would you agree with me that you moved to this 

west midtown address on 871 Third Street in February of 2021?

A. I would say that I got an apartment in 871, yeah, I got 

an apartment at this address.  And that was because, umm, I 

just don't -- at the time we were still fully remote and, umm, 

my job -- I wasn't sure if I had to be back in person or if I 

could continue to work from home.  So I wanted to have an 

apartment that was close to work in case I did have to go in 

to the office. 

Q. And did you sleep at this apartment? 

A. Yes, I did.

Q. Did you brush your teeth at this apartment? 

A. Yes. 

Q. Did you eat dinner at this apartment? 

A. Yes. 

Q. Did your now fiancé/boyfriend live with you at this 

apartment? 

A. Yes. 

Q. Why did you move from your Decatur address to this 

apartment address? 

A. I just got an apartment that was a little bit closer to 

work in case we did have to go into the office.  But at the 

time, we were still fully remote. 
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Q. And your -- in February of 2020, you signed a lease at 

the Decatur address; is that right? 

A. Correct. 

Q. And it was a one-year lease, wasn't it? 

A. Yes. 

Q. February 2021 is about one year after you signed the 

lease at the Decatur address, isn't it? 

A. Yes.  The prior lease expired. 

Q. And so you -- you got the address or the lease at this 

west midtown apartment because your lease was expiring at the 

Decatur address, wasn't it? 

A. Correct. 

Q. So when your Decatur address expired, why didn't you just 

go live in Commerce, Georgia, because you had a place there; 

right? 

A. So it was also partly because of my boyfriend.  I could 

go back to Commerce, but he could not, like, live with me in 

Commerce with my -- at my family's home.  So I had to get a 

new apartment with him because he had to have a place to stay. 

Q. And in May of 2023 did you move to a different apartment 

in the same building that you were in? 

A. Yes.  I just got -- I moved up a floor because I was 

having issues with the apartment that was downstairs. 

Q. And what was the address of the new apartment that you 

moved at?
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A. It was the same address.  It was just a different 

apartment number. 

Q. And why did you move in the same building to a new 

apartment? 

A. I wouldn't even call that a move.  I just switched 

apartments because I was having issues with my first -- the 

apartment in 1545, which is downstairs from the current one, 

which is 1605.  Yeah, I was just having issues with the first 

apartment. 

Q. And you lived in that building continuously from when you 

moved in in February 2021 to May 1, 2023; right? 

A. Yes, I still had access to the apartment.  My name is on 

the lease. 

Q. And CNN, where you were working, they're in the Metro 

Atlanta area, aren't they? 

A. Yes. 

Q. And COVID was over in the mid-2021s; right? 

A. I guess we're still living in it, but correct. 

Q. And you had to start going into work around the 

mid-2021s, didn't you? 

A. No, I did not. 

Q. So are you still working remotely now? 

A. Yes, I am. 

Q. So where does your fiancé live? 

A. Yeah.  So currently our situation is complicated.  We 
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both bought a home in Athens, so we're back and forth from 

Athens to Atlanta at the moment. 

THE COURT:  Well, you bought one home, not two homes. 

THE WITNESS:  I'm sorry?  

THE COURT:  You bought one home in Athens?  

THE WITNESS:  Yeah, we bought it together, uh-huh.

BY MR. EVANS:  

Q. So going back a bit.  

So 2020 you moved to Decatur, you file a National Change 

of Address to Decatur; right? 

A. Correct, I got an apartment in Decatur. 

Q. And the Secretary of State -- 

THE COURT:  2020, what month in 2020?  Say it again?  

MR. EVANS:  It was in -- well, I believe it was 

around February.

THE WITNESS:  February of 2020, I believe.  Yeah. 

BY MR. EVANS:  

Q. And you file a National Change of Address, the Secretary 

of State has on file that you reside at an address in Decatur; 

is that right? 

MS. FORD:  Your Honor, objection. 

THE COURT:  Hold on. 

MS. FORD:  I do not think that is in evidence at all.  

If he wants to ask the question, he can. 

THE COURT:  Did she file a move of address with the 
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Secretary of State?  

What's the question you're objecting to?  

MS. FORD:  Right.  I think the testimony that is in 

evidence is that she filed a National Change of Address form 

with the United States Postal Service.  

MR. EVANS:  And I asked -- 

MS. FORD:  And Mr. Evans asked -- phrased the 

question in a way to suggest that it was with the Secretary of 

State's Office. 

THE COURT:  You did say I Secretary of State.  

MR. EVANS:  Well, at first I would say I've got her 

on cross, Judge, so she can -- I'm going to lead her, but she 

can answer the question.  But I'm happy to say -- I'm happy to 

rephrase the question. 

THE COURT:  Thank you. 

BY MR. EVANS:  

Q. Did you know that by filing a National Change of Address 

you had informed the Secretary of State that you live at a new 

address?

A. I did not know that. 

Q. Would you agree with me that, given you have moved from 

Banks County to Decatur, from Decatur to midtown apartment 1, 

from midtown apartment 1 to midtown apartment 2, that someone 

may be reasonably confused where you call your domicile?

A. I can understand that, but at the same time they don't 
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know my life or my circumstances.  So I would say, like, you 

wouldn't know unless you spoke to me about what my situation 

is where I'm considered to be my home. 

THE COURT:  I guess the question the Court has, once 

you left in February of 2020 from Banks County, did you ever 

move back there?

THE WITNESS:  So I would say, like, even now, I'm 

still back and forth with Banks County.  Like, I spend long, 

like, weeks at a time in Banks County, so... 

THE COURT:  Ms. Ford and Mr. Evans, you-all give me 

one second, I want to ask one other question.

I guess, then, let's put it this way.  Have you moved 

your mailing address back to Banks County since February of 

2020?  

THE WITNESS:  I think I have, actually. 

THE COURT:  So you're getting mail in Banks County 

and in Athens?  

THE WITNESS:  I don't think I get mail in Athens, no.  

I haven't -- I don't -- so we bought a home at the end of 

September.  So from the end of September 2023 to now, I might 

be getting mail in the home in Athens and potentially Atlanta 

or Banks County. 

THE COURT:  So you get mail in Banks County, Atlanta 

or Decatur, and Athens?  

THE WITNESS:  Yes. 
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THE COURT:  When you moved from Banks County in 

February of 2020, other than your mail, did you change 

anything else back to Banks County?  Utilities, anything?  

THE WITNESS:  No.  Because my parents have utilities 

to their name and stuff, they have, like, Wi-Fi to their name.  

There's no reason for me to put anything to my name. 

THE COURT:  What is in your name in Banks County once 

you left in February of 2020?  What did you leave in your name 

other than mail?  

THE WITNESS:  As far as, like, what kind of mail 

would go back to Banks County?  

THE COURT:  Forget about the mail.  

What else did you leave in your name in Banks County 

once you left in February of 2020?  

THE WITNESS:  My car registration, my driver's 

license.  What else?  I don't know.  Any appointments, I 

guess.  I still go to, like -- 

THE COURT:  Where is your doctor located?  What 

county is your doctor, medical doctor?  

THE WITNESS:  Commerce.  My dentist is in Commerce.  

But I have gone to a dentist in Athens because my insurance 

changed.  They stopped taking my insurance. 

THE COURT:  Thank you, Mr. Evans -- hold on.  

Ms. Ford?  

MS. FORD:  I'm good.  No objection.  
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BY MR. EVANS:  

Q. Ms. Heredia, you never filed a National Change of Address 

to Banks County, did you, after February 2020?

A. I just don't recall. 

Q. If I told you that a request to the National Change of 

Address to get all of the submissions that you had to indicate 

you were moving your address showed that you did not file an 

NOCA back to Banks, would you have any reason to disagree with 

that? 

A. No. 

Q. And you haven't given your attorneys any documents to 

show that you filed a National Change of Address for a move to 

Banks County after February 2020, have you?

A. I didn't know I had to.  If I knew that I had to, I might 

have looked -- looked for -- like -- 

Q. It's a yes or no.  

A. -- be able to provide it. 

Q. Did you provide it, yes or no? 

A. No, I did not. 

Q. How much time are you spending in your Decatur or midtown 

address as compared to Banks County after February of 2020? 

A. I was spending weeks at a time in Commerce.  So, like I 

said previously, my brother actually graduated high school 

this year.  So the years that you're speaking of he would have 

been in high school.  So I would have had to help him with 
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homework, drop-offs, pickups, anything like that.  So I was in 

Commerce for, like, weeks at a time, as well as in Decatur for 

weeks at a time, west midtown weeks at the time.  Like I would 

just -- I couldn't say, like, a specific amount of time. 

Q. But your now fiancé was spending all the time in Atlanta; 

right? 

A. No.  He works from home as well.  So he spends time in 

Atlanta.  He has family in Alpharetta, Georgia, which is not 

considered Atlanta, and his dad lives in Wilkes County, which 

is closer to Athens than it is to Atlanta. 

Q. He wasn't sleeping in Banks County, was he, during 2020? 

MS. FORD:  Your Honor, I'm going to renew my 

objection to the relevance of this line of testimony. 

THE COURT:  I think as far as where her fiancé is 

sleeping after 2020, I can't say that's relevant.  Where she 

was at, I agree, that shows intent.  So I'll sustain that 

objection. 

BY MR. EVANS:  

Q. So the new house that you have bought and remodeling, 

it's in Athens, Georgia, right? 

A. Correct. 

Q. And that's in Athens, Clarke County; correct? 

A. Correct. 

Q. Why did you let your voter registration go inactive? 

A. I actually didn't even know that it went inactive, so... 
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yeah, I just -- 

Q. Did you ever get -- well, earlier you testified that 

voting is very important to you; correct? 

A. Correct.  However, there's not an election coming up -- 

like, there's no reason for me to look to see if my voting 

registration is inactive at this moment. 

Q. Did you know that there was a gubernatorial election last 

November in 2022 that would decide who would be the governor 

of Georgia? 

A. Yes.  And I testified that I did not vote in that 

election. 

Q. Would you regard that as an important election? 

A. Yes.  However, because of my experience prior, I decided 

not to vote. 

Q. Well, you couldn't have voted because you let yourself go 

inactive; isn't that right? 

A. I -- 

THE COURT:  Hold on.

MS. FORD:  Your Honor, this is -- 

MR. EVANS:  No.  The -- 

THE COURT:  She can object and then you respond. 

MS. FORD:  Your Honor, I think this is like stating 

facts not in evidence. 

THE COURT:  Say that again?  

MS. FORD:  This is -- I believe this is stating facts 
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not in evidence.  

THE COURT:  Well, if he asked her whether she voted 

or not, that don't have to be in evidence. 

MS. FORD:  I think the -- okay, Your Honor. 

THE COURT:  Yeah. 

BY MR. EVANS:  

Q. You can answer.  

A. Can you repeat the question?

Q. You said earlier that voting was very important to you, 

but you allowed yourself to go inactive; correct? 

A. Correct, I don't know what that means. 

Q. Did you -- well, if voting was very important, wouldn't 

you have called to find out whether or not you're an active 

voter? 

A. I will call -- would or will call when I am ready to 

go -- when I'm ready to vote again. 

Q. But if voting was very important to you, wouldn't you 

vote in every election?

A. Voting is important to me, but if -- it's my decision 

whether I want to vote or not.  And I decide what's important. 

Q. But don't actions show where your priorities and what you 

regard as important is?  You would agree with me; right?

A. Then you can easily say, like, I voted prior in every 

election.  So, you know, it was -- I stopped voting after this 

situation occurred. 
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Q. So do you know why you went inactive? 

THE COURT:  Maybe you need to ask her does she 

understand what it means to be an inactive voter.  I tried a 

six-week case and I think after that, I don't think some of 

the people still understood what it was all about, inactive 

status.  Maybe we establish that first. 

MR. EVANS:  And I'll back up, Judge.  And this is 

where I was trying to go. 

BY MR. EVANS:  

Q. When did you know that when you -- you file a National 

Change of Address the Secretary of State will send you a card 

asking you whether you live at that address? 

A. I didn't. 

Q. Did you receive a card from the Georgia Secretary of 

State that would -- that asked you whether or not you still 

lived at your Banks County address? 

A. I don't remember receiving that. 

Q. Did you know that that card that asked you whether you 

lived at that Banks County address would be forwarded to 

wherever you lived at the time, which would include your 

Decatur address or your west midtown address?

A. No, I didn't know. 

Q. Did you know that if you failed to respond to that card 

that asked you where you live, that you will go inactive on 

the voter rolls? 
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A. I did not. 

Q. So standing -- sitting here today testifying, you don't 

recall ever getting that card; is that right? 

A. No. 

Q. Is the reason why you may not have filled out that card 

because you didn't want to say that you moved to either 

Decatur or west midtown?

A. I didn't know about the card and I don't recall receiving 

the card.  So I don't -- like, I don't know what it says. 

Q. And you took no action to go vote, right, after 2021, 

January 5th, did you?

A. Correct. 

Q. You took no action to find out whether you could vote 

after January 5, 2021, did you? 

A. Umm, correct. 

Q. And despite taking no action to vote after January 5, 

2021, taking no action to find out whether you were an active 

voter on the Georgia voter rolls, you're testifying here today 

that voting is very important to you; is that right? 

THE COURT:  Hold on, I have an objection.  

MS. FORD:  Your Honor, I think this is asked and 

answered and getting harassing. 

THE COURT:  I think she testified that voting is 

important to her and whether or not what follows up after that 

backs that statement up.  I think we've gone across that, 
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Mr. Evans -- 

MR. EVANS:  Well -- 

THE COURT:  -- whether or not it backs up what she 

says.  Her other testimony -- does her other testimony back up 

her prior testimony that it was important or not.  

MR. EVANS:  This is -- this goes straight to 

credibility, Judge, and I'm about to finish this off with one 

more question, but -- 

THE COURT:  She said voting is important to her 

twice. 

MR. EVANS:  And her actions show that it's not. 

THE COURT:  And that's why I just said your 

cross-examination has raised some questions to that.  

MR. EVANS:  Okay. 

THE COURT:  Let me say this while you still have her 

on cross.  I think I understand Ms. Ford's earlier objection.  

There is no evidence that she is an inactive voter in this 

case.  In other words, if you-all have it, show it to me.  I 

mean, her testimony, based on how I understand inactive voter, 

probably would not make -- put her in active voter status, but 

Ms. Ford, you are correct, there is no evidence in this case 

right now that she -- not she -- Ms. Heredia is an active 

voter.  

MR. EVANS:  Is an inactive voter. 

THE COURT:  Inactive voter. 
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MR. EVANS:  Yeah.  And that'll come in on -- in our 

case. 

THE COURT:  Okay.  But right now, Ms. Ford, you are 

correct, there is no evidence of that. 

BY MR. EVANS:  

Q. So, Ms. Heredia, why did you drop yourself as a plaintiff 

in this case? 

A. So I dropped myself recently.  And it was because I 

didn't want my private life to be looked into, but it ended up 

still being looked into and I got a subpoena to be a witness 

anyways, as well as, like, I am just bought a home, I am 

dealing with a lot, but I was subpoenaed to be a witness.  So 

I wanted to go back to be a plaintiff, because if I had to be 

here anyways, then I wanted to see it through. 

Q. When you first filed this case, did you think that your 

privacy may be looked into at all?

A. I -- yes.  However, I didn't know to what extent.  And I 

found out to what extent earlier this year and that's when I 

dropped. 

Q. What do you mean to what extent?

A. I knew, like, my address would be looked into, 

potentially my job, but I didn't know that my boyfriend would 

also be looked into and all his personal information.  Like, 

he's not part of the case.  So I don't understand why, you 

know, he's being looked into. 
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Q. Did you know what this case is about?

A. Yes. 

Q. What is this case about?

A. About -- because I was challenged -- my vote was 

challenged. 

Q. So your understanding is you brought a lawsuit because 

your vote was challenged; is that right? 

A. No.  Well, partly.  So I know that several -- thousands 

of people were challenged and that's why this lawsuit came 

about. 

Q. Do you know that you have sued people? 

A. Yes. 

Q. And do you know who that you have sued? 

A. Yes. 

Q. Who have you sued? 

A. I didn't memorize their names. 

Q. Do you regard filing lawsuits against people as a serious 

exercise in our justice system? 

A. Yes. 

Q. When you agreed to file a lawsuit against someone, should 

you have known who you were suing?

A. I know who I'm suing, I just don't know their names.  But 

I know that they're the reason that I got challenged. 

Q. So none of the defendants have ever spoken to you, have 

they?
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A. Correct. 

Q. You've never had any direct communication with any 

defendant in this case; is that right? 

A. Correct. 

Q. You don't know, nor can you offer any testimony, about 

who caused your challenge, can you?

A. I -- no, I do know who caused my challenge. 

Q. Who caused your challenge? 

A. The people who I'm suing. 

Q. But you don't know the people you're suing; right? 

A. I do.  But I just didn't think to memorize their names. 

Q. Did you think before you filed a lawsuit you could have 

at least given them the dignity of knowing who their names 

were?

A. Do they know my full -- like, they know my full name, 

but -- 

Q. I think they do know your name.  

THE COURT:  You have to respond to the question he 

asked you. 

THE WITNESS:  No.  What was the question?

BY MR. EVANS:  

Q. 0the question was, before you filed a lawsuit against 

someone, couldn't you have given them the dignity of at least 

knowing their name?  

MS. FORD:  Your Honor, objection.  Argumentative. 
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THE COURT:  That's not an argumentive question.  I'll 

allow that question. 

THE WITNESS:  Yes. 

BY MR. EVANS:  

Q. Is that a yes, you should have given them -- you should 

have given them the dignity of knowing their name?

A. I know one name, but I don't know all of their names. 

Q. So earlier you testified -- strike that.

Were you intimidated or in any way -- well, strike that.

Did you feel uncomfortable the minute that you walked in 

to vote at the polling place in the January 5, 2020, Senate 

runoff? 

A. I did, because I -- it's -- it's a Republican county.  

I'm Hispanic.  So any time I walk in the room -- well, I guess 

I would say I felt more nervous when I learned that my vote 

was being challenged.  But if it wouldn't have been 

challenged, I might have felt differently. 

Q. So just for -- to have the record clear, and I want to 

make sure I understand your answer, you -- did you feel 

nervous the minute that you walked in to vote because it was a 

Republican county?

A. Yes. 

Q. So before you knew your vote had been challenged, you 

felt nervous; right?

A. Yes. 
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Q. So the fact that your vote had been challenged did not 

lead to solely you being nervous because you already felt 

nervous when you walked in the door; right? 

A. It exasperated my nerves when -- I was already nervous 

when I walked in.  When I learned that my vote was being 

challenged, that made me feel even more nervous.  Because I'm 

wondering why is my vote being challenged, like, are they 

going to get away with it.  Like, that's what I was feeling. 

Q. And you understand that there was question about where 

you lived based upon the fact that you filed a National Change 

of Address; correct? 

A. At the time I did not know why my vote was being 

challenged.  The poll worker did not explain to me why.  All 

they -- all the poll worker said was that I needed to provide 

two forms of mail that had my address that matched my driver's 

license, and then I was -- and then I would be able to vote on 

paper. 

Q. And for you, the fact that having to provide that 

information, you viewed that as something that made you 

nervous in some way?

A. I don't think it was necessarily because I had to 

provide, like, further proof that I lived at the address.  I 

think it was more so nobody else -- nobody else had to jump 

through the hoops that I had to jump through.  And, also, the 

fact that I had to get out of line, get back in line, get the 
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forms of mail, either drive home, spend more time to get the 

mail.  I think it was not necessarily because I had to provide 

the two forms of mail, but, like, just -- what I just said, 

like, nobody else had to do it.  I had to get out of line, 

back in line.  And the process to vote was just a lot longer. 

Q. So other than having to get out of line, provide 

additional documentation saying you lived at the address in 

Banks County, was anything else done that made you feel 

nervous?  

MS. FORD:  Objection, Your Honor.  This has been 

asked and answered just the question before.  

THE COURT:  Well, he asked was there anything else 

that was done that made you feel nervous.  He outlined the 

things that she said that made her nervous.  He asked is there 

anything else.  That hasn't been asked.  

THE WITNESS:  Yes.  So when I -- I was given a paper 

ballot to cast my vote and the poll worker was standing right 

next to me, but I noticed that no other poll workers were 

standing next to people while they were casting their vote on, 

like, the digital machine.  

And the fact that I couldn't seal my votes.  I had to 

put it in an envelope and then the poll worker took it, and I 

had to trust that they would seal it.  

As well as, like, my vote being challenged, I was 

thinking, like, am I going to get in trouble for voting.  
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Like, is -- what does this mean?  Like, does this mean that 

it's illegal for me to vote?  Like, all of those things as 

well made me nervous. 

BY MR. EVANS:  

Q. Are you aware that you just voted provisionally?

A. No. 

Q. Did you know that a provisional ballot just means that 

they will take your ballot, determine whether you're eligible, 

and if you are, then they will cast your ballot? 

A. I did not know.  That wasn't explained to me. 

Q. Did you ever provide the additional documentation showing 

you lived at the address in Banks County? 

A. I did provide it. 

Q. You did provide it?  What did you provide?  

A. Two forms of mail. 

Q. If I told you that what you provided was a car 

registration that was expired, would you have any reason to 

disagree with me?

A. I don't recall what I provided. 

Q. Earlier your counsel -- and let me get this -- gave you 

Plaintiffs' Exhibit 49.  And in that document it had the names 

Dan Gasaway and Jerry Bowman next to your name.

A. Correct. 

Q. You've never spoken to Dan Gasaway, have you?

A. No. 
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Q. You've never spoken to Jerry Bowman, have you? 

A. No. 

Q. You have no testimony today that can connect Dan Gasaway 

to any of the defendants in this case, can you? 

A. No. 

Q. You've got no testimony today that can connect Jerry 

Bowman to any of the defendants in this case, can you? 

A. No. 

Q. When you went to vote no one screamed at you, did they? 

A. No. 

Q. No one threatened you, did they? 

A. No. 

Q. No one coerced you, did they? 

A. No. 

Q. Your only testimony about feeling nervous was because 

someone told you that you had been challenged and that you 

would have to provide additional documents confirming you 

lived at the address in Banks County; is that right? 

A. I just testified to what made me nervous, and it wasn't 

necessarily just what you just said. 

Q. What else, other than the two things that I just said, 

made you nervous? 

A. So when I voted, I voted on paper and the poll worker was 

standing right next to me.  And I noticed that, you know, no 

poll workers were standing right next to anyone else.  And it 
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just -- it didn't make the experience feel private.  That's 

another thing you left out.  

Q. Okay.  So let me just get this clear so we can get a 

clean record on this.  Other than you going to vote, someone 

saying you've been challenged, a poll worker standing right 

next to you, and you being asked to provide documents 

confirming you live at the address in Banks County, nothing 

else made you feel nervous, did it?

A. Incorrect.  What -- I guess what mainly made me nervous 

was I was told that I was being challenged, I didn't know what 

that meant.  So I wasn't sure if I was lawfully voting or if I 

would get in trouble for voting, even though I'm a citizen and 

I should be able to vote.  It was more so -- yeah, I didn't 

know what it meant.  So I wasn't sure if I was lawfully 

voting. 

Q. If I told you that by voting provisionally that you would 

not be allowed to unlawfully vote, would that make you feel 

better?

A. Yes.  However, I didn't know that at the time.  That 

wasn't explained to me at the time. 

Q. So you would agree with me that the fact that you didn't 

know what provisional voting was contributed to your 

nervousness; right?  

A. Yes. 

Q. So had you have known the law, had you have known what 
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provisional voting was, your nervousness would have been 

reduced; right?  Or not -- you would have not been nervous at 

all?

A. I think it's hard to say.  So I am a young voter.  There 

is a lot I don't know about the law.  So it's -- it's hard to 

say. 

Q. Understand -- do you understand that you have sued 

defendants claiming that you are nervous based upon a lack of 

understanding in the law in provisional voting?  Do you 

understand that?

A. No.  I sued because I was challenged because they believe 

that I moved, but they don't know my circumstances, they don't 

know where I live.  So I had to jump through, like, extra 

hoops in order to just vote. 

Q. You would agree with me that if they only knew the public 

knowledge of where you live, your National Change of Address, 

that they would have reasonably concluded that you did not 

live in Banks County; right?

A. Can you repeat that?

Q. Would you agree with me that if anyone was looking at 

your circumstances in 2020, including the fact you rented an 

apartment in DeKalb (sic), you filed a National Change of 

Address in DeKalb (sic), you got a job in Atlanta, that they 

would have reasonably concluded that you lived in the Atlanta 

metro area; is that correct? 
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A. I think they would have failed to know my circumstances, 

my life, and that my job was fully remote so I could work from 

wherever I wanted to. 

Q. That's not the question.  Listen to the question so we 

can get an answer, otherwise I'm going to ask you until you 

answer the question.

The question is, would you agree with me that if someone 

only knew public information about you, like you had filed a 

National Change of Address -- 

THE COURT:  Hold on.  We have an objection.

MS. FORD:  Your Honor, that has been asked and 

answered. 

MR. EVANS:  Judge, I will have to object on the fact 

of lack of responsiveness. 

MS. FORD:  And it's also argumentative. 

THE COURT:  Let me hear the question.  I want you to 

ask it again.  Let me hear the question once again. 

BY MR. EVANS:  

Q. The question is, would you agree with me that if someone 

only saw what was publicly accessible, including that you 

lived in Decatur, you filed a National Change of Address in 

Decatur, you got a job in Atlanta, that they would reasonably 

believe you lived in the Atlanta metro area? 

THE COURT:  All right.  Here's how we're going to 

handle it.  You have to either answer yes or no.  But after 
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you answer yes or no, you can explain your answer.

THE WITNESS:  Okay.  

I can see how that -- yes, I can see how that can be 

assumed; however, people's lifes and circumstances aren't that 

simple.  For example, even now I bought a home in Athens, I 

still have an apartment in Atlanta.  So according to that 

logic, like, where do I live?

BY MR. EVANS:  

Q. If someone would have told you at the beginning of this 

case that you could not have cast an illegal vote because you 

voted provisionally, would that have affected your decision in 

suing these defendants?

A. No, because I -- it wasn't just that.  It was my whole 

experience voting that made me decide to. 

Q. But you don't know who any of the defendants are, do you? 

A. I do. 

Q. You don't know any of their names, do you? 

A. I know one name. 

Q. A couple more questions.

So if someone knocked on your door to ask you where you 

lived, would that make you feel uncomfortable?

A. It would. 

Q. So you would agree with me that you would not feel 

comfortable if someone, in determining where you lived, came 

up to your doorstep to ask you where you live, would you? 
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A. Correct. 

MR. EVANS:  Judge, no further questions. 

THE COURT:  Redirect?  

MS. FORD:  No redirect, Your Honor.  

THE COURT:  All right.  Thank you, ma'am.  

THE WITNESS:  Okay.  Thank you.

THE COURT:  You may step down.  Thank you.  

We'll stop right here.  Take a 15-minute break.  

Start back at 10:46.

(A break was taken at 10:32 a.m.) 

THE COURT:  Ms. Ford, you can call your next witness.  

MS. FORD:  Your Honor, we call Dr. Orville Vernon 

Burton.

THE COURT:  Okay.

Hello, Mr. Burton.  Long time no see.  

THE WITNESS:  It's always an honor to be in your 

courtroom, Your Honor.  

THE COURT:  Nice to see you again.  

THE DEPUTY CLERK:  Would your raise your right hand, 

please. 

THE WITNESS:  I have a little problem. 

THE DEPUTY CLERK:  That's fine. 

******

 ORVILLE VERNON BURTON,

having been duly sworn, testified as follows:
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******

THE DEPUTY CLERK:  Have a seat.  If you could state 

and spell your name for the record.  

THE WITNESS:  It's Orville, O-r-v-i-l-l-e, Vernon, 

V-e-r-n-o-n, last name is Burton, B-u-r-t-o-n.

DIRECT EXAMINATION

BY MS. FORD:  

Q. Good morning, Dr. Burton.  

A. Good morning. 

Q. You've been retained as an expert for plaintiffs in this 

case; is that correct? 

A. Yes. 

Q. Could you please briefly summarize your educational 

background? 

A. I was born in Georgia, but reared in the, country, small 

-- outside the town in the country near 96, South Carolina.  

Went to public schools there.  I went to Furman University in 

Greenville, South Carolina, for my undergraduate degree.  Did 

ROTC.  So went in the Army '68 or '69, I think, and straight 

there to Princeton where I did my master's and Ph.D. in 

American U.S. history.  Got called back in the Army 1974.  In 

that same year, then, I went to the University of Illinois at 

Urbana-Champaign to teach, and, actually, received a Ph.D., 

wrote it that first year when I was teaching after I had been 

hired and gone to the University of Illinois. 
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Q. Thank you, Dr. Burton.  

Do you have any particular specialty in history? 

A. As I said, particularly United States history, race 

relations, particularly political and social history.  And I 

most recently authored a book, did a book on race and the law.  

Justice Deferred: Race and the Supreme Court.  And I have 

specialized in the American south, but not exclusively. 

Q. Dr. Burton, have you previously served as an expert 

witness in voting rights cases? 

A. I have. 

Q. What do your expert reports typically examine? 

A. Well, it's various things for whatever plaintiff's 

attorneys or attorneys in general had asked me to address, 

from redistricting, and particularly election laws, 

socioeconomic status, what is commonly called the Senate five 

factors, looking at health, education, things of that nature.  

I have done racial bloc voting, looking at if voting is 

polarized, felony laws for disenfranchisement.  So a number of 

different reports over time.  

The intent and the effect of laws has been the primary 

reports and testifying I have done in a totality of 

circumstance analysis, which is what historians do anyway to 

get at motivation, purpose behind stakeholders, what they're 

doing, particularly in passing laws. 

Q. Thank you, Dr. Burton.  
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Have courts consistently credited and relied upon your 

analysis? 

A. Yes. 

Q. To your knowledge, has any court ever excluded you from 

testifying as an expert or found that your testimony was not 

credible? 

A. No. 

Q. Dr. Burton, in your May 2021 report you list a few cases 

for which you had been recently retained.  Since then my 

understanding is that you have also been retained as an expert 

to provide historical analysis in a challenge to Georgia's 

S.B. 202 voting law; is that correct? 

A. Yes.  

Q. And I understand that you were also retained as an expert 

in Georgia's redistricting case in Pendergrass v. 

Raffensperger and Grant v. Raffensperger; is that correct? 

A. Yes. 

Q. And that was recently before the Honorable Judge Jones 

himself? 

A. Yes. 

THE COURT:  Yeah, we spent a lot of time together.  

MS. FORD:  Your Honor, I tender Dr. Burton as an 

expert in the history of racial discrimination, voting, and 

politics in the South, including in Georgia. 

THE COURT:  Mr. Wynne, do you wish to voir dire?  
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MR. WYNNE:  Sure. 

THE COURT:  Okay. 

VOIR DIRE EXAMINATION

BY MR. WYNNE:  

Q. Dr. Burton, good morning.  

A. Good morning. 

Q. You're a veteran; right? 

A. Yes, I did ROTC. 

Q. Okay.  And along with that comes some obligation to 

serve; right? 

A. Yes. 

Q. And you fulfilled your obligation? 

A. I did through -- through the ROTC. 

Q. Okay.  Do you know what this case is about? 

A. I believe it is about challenges and the use of the 

challenge law in Georgia.  But I was asked to, in fact, do a 

specific job by plaintiffs' attorneys, and that's what I 

focused on. 

Q. Have you done any empirical research concerning the 

impact of Section 230, which is the statute at issue? 

A. Of the Voting Rights Act?

Q. No.  Oh, do you think the Voting Rights Act is what's at 

issue in this case? 

A. No.  I just know that -- as I read it, that the 

plaintiffs cited the Voting Rights Act Section 11, so I didn't 
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understand your question. 

Q. Okay.  Do you understand that there is kind of an 

intersection, if not a dispute, regarding whether Section 230 

Georgia Election Code, which is 21-230, is inconsistent with 

the Section 11(b) of the Voting Rights Act? 

A. And you're speaking of the challenge law section -- 

Q. Yes.  

A. -- that was first adopted by the legislature in the 

registration law of 1908?  And then put into the code in 1910?

Q. No.  Actually, I'm interested in the version that is at 

issue here in this case, passed, I believe, in 1994 and, 

perhaps, amended since.  Are you familiar with that? 

A. I have read that. 

Q. Have you read the legislative history? 

A. I certainly in this case looked at legislative history. 

Q. The legislative history of the law currently in effect? 

A. Yes. 

Q. Can you tell me the difference between Section 229 and 

230? 

A. Not by memory. 

Q. Did you look -- did you study the difference between 

Section 229 and 230? 

A. I read the legislative history some time back, and I also 

looked at the laws themselves.  

Q. Okay.  What sort of statistical analysis did you do to 
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study the impact of those laws on voter turnout of any kind in 

the 2021 Senatorial runoff in Georgia?  

A. What did I do?

Q. What statistical analysis as an expert did you do to 

determine or to look at the impact of the ability to file a 

challenge on voter turnout in the runoff?

A. I was not asked to do that by plaintiffs' attorneys in my 

report. 

Q. Have you ever done any type of statistical analysis, 

that's a mathematical analysis involving percentages and 

changes in percentages, yourself to look at the impact of any 

law anywhere on voter turnout? 

A. Yes.  

Q. Okay.  Where?

A. Oh, in a number of cases from El Centro -- well, the 

first case that I did where I actually testified in court was 

McCain either v. Lybrand or Jackson, was early in the 1980s, 

was a racial bloc voting to see the impact of at-large 

elections and how that influenced whether a person was able to 

be elected who was a candidate of choice by minority 

candidates and whether white voters voted similarly or 

differently.  So that was the first case.  And I did a number 

of those kind of cases. 

Q. Those kind of cases involved, let's take for instance a 

school board, in an election concerning a school board where, 
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if you had had an at-large position or division between four 

at-large -- if you had four separate precincts or districts, 

one assigned to each district, then there's an argument that a 

switch from that kind of system to an at-large system would 

impact minority voters because you would dilute the strength 

of that minority district and you would have none of those 

minorities if, in fact, they're all concentrated in one 

district.  Are you familiar with that?  Is that what you're 

saying? 

A. It's a complicated -- 

THE COURT:  Let me say this to both of you-all -- 

hold on.  Let me say this to both of you-all.  If anybody 

loves a good election discussion, it's me; however, you're 

talking about Section 2 and this is Section 11(b), so let's 

keep it to 11(b).  Okay? 

BY MR. WYNNE:  

Q. That's it.  You've done all this work on Section 11(2) -- 

Section 2.  What have you done on Section 11(b)? 

A. Well, I have looked at intimidation of voters. 

Q. Have you done any statistical analysis as an expert to 

determine whether there was a disproportionate number of any 

minority challenged in the runoff in Georgia in January of 

2021? 

A. I was not asked to look at the implementation of this 

law.  But I read the newspapers, the closest of the election, 
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things -- I guess I do not understand your questions. 

Q. Do you understand that 46 states out of 50 have some type 

of provision in their election code that permits citizens to 

give notice to their county Boards of Election -- and I'll use 

that word "give notice" instead of "challenge," because I 

think it's more accurate.  

Do you realize that 46 states give individual citizens 

the opportunity to tell their county Boards of Election that 

-- or bring to their attention that there may be some or a 

group in their community that are not eligible to vote in the 

precinct or have moved?  Do you know there's 46 states?

A. I know there are several -- there are states, but I was 

not specifically asked to look at that.  I was asked to look 

at the voter intimidation in Georgia and particularly how that 

related to challenges to vote in Georgia, and to look at, 

then, given the context, for you attorneys and for Judge 

Jones, to help them determine that --

Q. Okay.  

A. -- how these things have been used and they reached the 

level of intimidation, I guess, would be what you're doing, 

but those are legal questions.  What I am doing --  

Q. Actually, sir -- 

A. -- is the -- is the context. 

Q. The level of intimidation, does that not depend on some 

type of statistical analysis concerning the impact of such a 

Case 2:20-cv-00302-SCJ   Document 312   Filed 11/13/23   Page 67 of 144

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

602

law? 

A. I don't think necessarily so.  I don't think I'd agree, 

if I understand your question correctly. 

Q. Okay.  And I respect all your work, and I -- believe it 

or not, I've read a lot of it and have a great deal of respect 

for people in your area.  I'm a fan, for instance, of Cornel 

West, I go to hear him talk, I've read a lot of this.  

But what I want to ask you, in this particular case, sir, 

you said you were not asked to conduct the type of analysis to 

determine whether this history has a specific impact on the 

question that's posed for the Court.

Now -- 

A. I'd like to interrupt you there.  I did not say that. 

Q. Okay.  What were you not asked to do? 

A. To do a statistical analysis of the impact.  I am -- was 

asked to do the context; that history is important, it's very 

important, particularly if you're going to understand how 

certain people feel when they are challenged.  I hope you 

would agree with that. 

Q. Yeah.  Did you talk to anybody who was challenged?  

A. No.  

THE COURT:  Hold on.  I have an objection.  Hold on.  

I have an objection.  

MS. FORD:  I think this is going outside Dr. Burton's 

qualifications.  
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THE COURT:  I think she's right, Mr. Wynne.  I'm 

going to sustain that objection. 

BY MR. WYNNE:  

Q. In any case in the past, have you looked at how this 

history or context has impacted actual results in any of your 

work? 

A. I have to -- I have to be careful how I answer this, to 

be truthful.  I believe particularly when I did data analysis 

and how -- was their bloc voting and things, how that 

impacted, how in fact even the percentage of districts related 

to whether candidates could be elected or not.  So in that 

regard, I would say, yes, those are laws that regulate the 

voting process.  And when I was asked to do that kind of 

analysis, that I did and then I had a result.  

But this -- in this case, I am asked to put all of this 

into historical context of voter intimidation and particularly 

how challenge laws have been used.  And then to look at how 

the recent, with the 2020 election and the runoff, True the 

Vote's challenges fits into that pattern.  And that was what I 

was asked to do, to give that context for attorneys and for 

Judge Jones to be able to make the legal arguments, come to 

legal decisions about this case. 

Q. Look, I'm not criticizing you for not doing these things.  

I have two other very brief questions.  

Do you realize that under the statutory system in Georgia 
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it's the individual county Boards of Election who make the 

decision whether to discard a notice or to look at it or to 

actually use it to flag somebody who might be asked another 

question?  Do you realize it's the county board of election 

that makes those decisions?

A. I believe that I am, but there is a lot with the state 

that, you know, the -- particularly the laws of when to do 

database maintenance, things of that nature. 

Q. Would you agree that database management is important? 

THE COURT:  Hold on, I have an objection. 

MS. FORD:  Your Honor, this is also outside the scope 

of qualifications. 

THE COURT:  I think so again.  I mean, what they 

qualified Dr. Burton on, that last question particularly is 

outside of that we're talking about he's going to be testify 

about as an expert.  I'm not going to qualify him in that 

area. 

MR. WYNNE:  All right.  I'm sorry.  I was just 

curious about the answer. 

BY MR. WYNNE:  

Q. One other area.  On any election ballot, you realize that 

there are down ballot questions about approving, say, a bond 

issue for construction of a public work and other things like 

that? 

MS. FORD:  Your Honor -- 
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THE COURT:  Hold on, I have an objection.

MS. FORD:  This is also outside -- 

THE WITNESS:  Do you want to give --  

THE COURT:  Hold on, hold on.  Again, Mr. Wynne, I 

agree with Ms. Ford.  It's outside what he's being qualified 

to testify about. 

MR. WYNNE:  Okay.  

BY MR. WYNNE:  

Q. So you're not going to be testifying about any of those 

sort of specific down ballot items as I described them, those 

are school board and those kind of races, you're not going to 

talk about that or bond issues? 

A. If questions come up, I might speak to school board 

issues.  I can be specific on one I plan to -- 

THE COURT:  Well, okay.  Hold on, hold on. 

MR. WYNNE:  Thank you, sir.  And thank you for the 

work that I honor.  

And I have no objection.  No objection. 

THE COURT:  Okay.  Thank you, Mr. Wynne.

And this -- Ms. Ford, would you state again for the 

record what Dr. Burton is being qualified as an expert in?  

MS. FORD:  Yes, Your Honor.  We are asking to tender 

Dr. Burton as an expert in the history of racial 

discrimination, voting, and politics in the South, including 

in Georgia. 
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MR. TYSON:  On those limited -- on those very 

important subjects, I have no objection. 

THE COURT:  All right.  Dr. Burton will testify as an 

expert in those areas.  

MS. FORD:  Thank you, Your Honor.

DIRECT EXAMINATION (continued)

BY MS. FORD:  

Q. And, Dr. Burton, you prepared a report in this case? 

A. I did. 

MS. FORD:  Your Honor, permission to approach the 

witness?  

THE COURT:  Yes, ma'am. 

BY MS. FORD:  

Q. Dr. Burton, is this the report that you authored? 

A. Yes.  And now that I look at it, also a declaration is 

the first page.  

MS. FORD:  Your Honor, at this time, we move 

Dr. Burton's report, Plaintiffs' Exhibit 16, into evidence?  

THE COURT:  Any objection, Mr. Wynne? 

MR. WYNNE:  No objection. 

THE COURT:  16 is admitted without objection. 

(Plaintiff's Exhibit 16 was received and marked into 

evidence.) 

BY MS. FORD:  

Q. Dr. Burton, let me direct your attention to page 2 of the 
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substantive report, the section titled, "Statement of 

Inquiry."

Is this an accurate summary of what you were asked to do 

in this report? 

A. Yes, it is. 

Q. And can you summarize what you were asked to do? 

A. I think I've already done it.  But to give an overview of 

voter intimidation, you know, the history of that in Georgia.  

And then looking particularly at how voters have been 

challenged.  And then to give the context of and compare how 

the challenges in the -- particularly the runoff, that there 

were some in the 2020 December election, but primarily the 

runoff, the challenges done by True the Vote fit into this 

particular history or context. 

Q. And, Dr. Burton, at a high level, what did you conclude 

about how voter challenges have been used in Georgia's 

history? 

A. Well, particularly since 1867 -- 

THE WITNESS:  Judge Jones, I hope I'm not repeating 

too much here. 

THE COURT:  I don't mind hearing it again. 

THE WITNESS:  Okay.  Thank you.  It's always good 

when I have students repeat my classes.  

THE COURT:  I'll probably be in the front of the 

class.  There are a lot of lawyers out here that would 
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probably say that. 

THE WITNESS:  I don't think so.  I don't think so, 

anyway.  

Remind me of the question, please. 

BY MS. FORD:  

Q. Sure.  

A. At the high level?  

Q. At a high level, what did you conclude about how voter 

challenges have been used in Georgia's history? 

A. Well, it started in 1867 when African American men 

specifically voted for the first time.  Then there has been 

intimidation, particularly in the early years, voters were 

killed and lost jobs.  I mean, it was -- it was that sort of 

level of intimidation.  

But in 1907, after they had already created the white 

primary, they went further.  Because you had had a period of 

cooperation, of multiracial cooperation where the white 

Republicans in Georgia, particularly Black and white farmers 

came together in what's called the People's Party, the 

populist movement, and in the 1890s were actually successful 

even electing candidates to Congress.  

And so there was passed by the legislature 

overwhelmingly, because by then most Black or Republicans had 

been kept from being in the legislator by the -- at that time, 

the poll tax and the cumulative poll tax that comes in with 
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the Constitution of 1877.  And then the introduction of the 

white primary, which Georgia is the second state to do.  

But to make certain, the Felder-Williams bill was passed, 

it's called the disenfranchisement act.  And the next year, in 

1908, is added to the Constitution.  And it really -- it was 

called the disenfranchising law.  And particularly Governor 

Hope Smith was very proud of the registration law that came 

that following year in 1908, which included the challenge law.  

And then those were in place.  So even those people with the 

reregistration that was required had to go through the 

challenge process.  

But because most Black citizens, minority citizens, and 

some whites were disfranchised by this, you really don't have 

it come into the challenge law used very much until 1944, when 

Smith v. Allwright, the Supreme Court says you cannot have the 

white primary.

So for the 1946 election, there are lots of challenges.  

And then there are challenges used pretty consistently after 

that, particularly when light with reconstruction, light with 

the populist movement, you have real influence or the 

potential of influence by minority citizens, particularly 

Black citizens in most of these cases, making a difference in 

the electoral process.  

And these continue, you know, in the '50s, right into the 

2000s, 2014.  And then you have the context of what's just 
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happened with True the Vote, particularly in the runoff to the 

Georgia election.  

Is that a high enough level or -- 

Q. Yes, thank you.

Dr. Burton, I'd like to go back to the origin of the 

challenge law very briefly.  

But how did state officials explain the purpose of the 

law at the time? 

A. The same trope, that is the false trope that was created 

after the Civil War.  Some people call it the -- you know, 

sort of myth of the old south, but it's really a -- an excuse 

that every time these kind of laws come in, that is, that 

there is fraudulent voting, there is voter fraud.  You know, 

there are quotes -- I'm happy to give you, if you want -- 

particularly from Governor Hope Smith who is sort of pushing 

the registration law about the purchasable -- excuse me -- 

Negro -- 

THE WITNESS:  Sorry, Your Honor.  

Is I believe the exact quote.  And that Black votes 

are always fraudulent.  That they can be bought.  And then by 

combining with whites or outsiders that they will particularly 

challenge white supremacy or get elected.  

But voter fraud is -- that trope is one that 

Professor Lopez, who is one of the scholars who have written a 

lot about dog whistle politics and coded racial appeals, says, 
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and I have this quoted in the report, that it is a dog 

whistle, and that means that you don't talk about race when 

you use it, but it triggers off subtly the idea that it is 

these fraudulent voters and particularly minorities or Black 

people. 

Q. Dr. Burton, is your testimony here today asking the Court 

to find that the challenge law was motivated by discriminatory 

intent? 

A. No.  But I wish it were.  

Would you like me to elaborate?  It seems to me that this 

law was founded in sin, if our sin in this country is racism 

and with racial intent.  People at the time could not stop 

bragging about that's what they were doing with this law, 

which was then encoded into the Georgia code in 1910.  And 

though it was modified, even when it was modified in the 

1930s, the person doing it said this is essentially the same 

law that has come down and the ordinance of it. 

Q. Well, Dr. Burton, let me ask you this.  

If plaintiffs were not asking you to, you know, show 

discriminatory intent in the law, if that was not your 

essential purpose, why did you still feel it was important to 

include this history? 

A. Well, I think because of the reasoning behind it.  It's 

part of the context that this law comes in.  And I think it is 

important.  But I can, you know, give you examples of what the 
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reasons that were given by this law.  And it's exactly the 

same reasons that are given today and that were given in 2020 

and 2001 -- no, I guess it's -- yes.  But for the runoff 

election of voter fraud as being the reasoning without, as far 

as I can tell, any proof of voter fraud.  And so you have to 

ask, why do you do something if you don't have that as a 

problem in elections?  

Q. Dr. Burton, on page 9 of your report you discuss the 

actual language of the challenge law --

A. I do. 

Q. -- at the time.  Could you briefly summarize for us --

A. This is on page 9.  

Q. -- what the law said? 

A. The bill further stipulated that, quote, the list from 

the voters' book shall be open to public inspection, and any 

citizen of the county shall be allowed to contest the right of 

registration of any person whose names appears upon the 

voters' list. 

Q. And how was this challenge law perceived at the time? 

A. Well, as I explain in the sources that I use and the 

methodology, newspapers are very, very important for public 

opinion.  So I used some.  And I tried to look as many as I 

could, as I always do, to try to get various interpretations.  

But here's what the Cartersville news explained that the 

law provided:  The registration list shall be placed on 
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exhibit in the Office of the Clerk of Court -- and I'm 

quoting.  And I put this in bold, but it's my emphasis, 

because I think it's very -- where all may inspect and may 

challenge those who are thought not to be worthy of a place.  

That's pretty powerful about judging people, not just 

saying that they are illegally registered or improperly 

registered, but they're not worthy at that time.

And then -- let's see.  Yes, let's go down to Governor 

Smith, who I think is so important, because he takes credit 

for this law.  This is something he's proud of.  He explained 

during his tenure, quote -- again, page 9 -- "We adopted a 

registration law that was intended to make complete and fully 

effective the disfranchisement law," which they explain.  But 

that was about the Atlanta paper next.  

"This registration provision is a part of the pure 

election law," that's what the registration law was called in 

1908, from which the challenge law was a part and which got 

incorporated into the code in 1910.  Still quoting, that my -- 

my noting there was not part of the quote.  Let me start over 

for you.  

"This registration provision is a part of the pure 

election law which guarantees a ballot to every real white 

citizen of the state and which guarantees further that this 

ballot's power shall not be vitiated by a corrupt and floating 

element."
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Again, those are the kind of words that were used to 

explain why they were doing these laws. 

Q. And, Dr. Burton, at a very high level, what was the 

effect of this new disenfranchisement (sic) law and challenge 

law after they were introduced? 

A. Well, it was totally effective.  Three-quarters of black 

registered voters were removed, not there.  It affected -- to 

compare it with 6 percent of white registered voters.  So 

75 percent of black registered voters are removed from the 

rolls and 6 percent of white voters. 

Q. Thank you, Dr. Burton.  

I'd like to move ahead in time.  And at pages 11 to 13 of 

your report you discuss how voter challenges were used in the 

1940s.  Can you summarize that history for us briefly? 

A. Yes.  As I said, you did not have to rely -- intimidation 

remained both physical, economic for people who stepped 

outside.  But because Black people were pretty much -- and 

some whites -- disfranchised by the white primary and the poll 

tax, particularly the cumulative poll tax laws and things, it 

wasn't used.  

But in 1946, in Smith v. Allwright, the Supreme Court 

said that at least in federal elections the white primary was 

unconstitutional.  You could not exclude people in federal 

elections.

And then the very next year, in King v. Chapman when in 
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fact Primus King tried to vote after the 1944 Supreme Court 

election and he was denied that right to vote.  Then the judge 

ruled that state elections could not, also, keep people out by 

using a white primary.  

So then you also had with -- I'm giving context.  Do you 

want me to go back to your question?  I was just going to say 

that there was a huge increase in registration after the 

white -- both Black and white the largest effort.  The NAACP 

worked with a group to get in particularly Black citizens 

registered to vote.  But it was a huge increase.  As I 

remember, someone quoted the largest increase for a white 

primary ever.  

And so with that, the 1946 gubernatorial campaign -- it's 

rather famous -- the Talmadge machine that was Gene Talmadge, 

was the original, and then Herman Talmadge becomes a part of 

it, without going too much in history, a very power political 

group that particularly used the challenge laws.  

And he and Marvin Griffin, who was running for lieutenant 

governor, used -- the Talmadge machine challenged voters in 30 

counties.  And the effect was, from the best estimates a 

historians can do, between 15,000 and 25,000 African Americans 

were challenged and successfully were kept from voting.  And 

that's the -- I believe that's the first use that I came 

across in the sort of mass challenges. 

Q. Dr. Burton, does the historical record reveal whether the 
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challenges that were filed in the election had merit? 

A. They were -- yes, they were frivolous.  To show you just 

how frivolous they were, they had mimeographed, just leaving a 

place for the name and the county, and listed various reasons, 

like, not 18 years of old, can't read or write or understand 

or not a good -- you know, so it was just -- the only thing 

they knew, that they were challenging Black voters and putting 

their names in.  

It was a mass attempt to disfranchise, in this case 

particularly Black voters, many who were voting for the first 

time, and challenge them in those counties.  The 30 -- it was 

more than 30 counties now that I think about it, when I said 

30 counties. 

Q. And how did the counties respond to the challenges? 

A. Well, in various ways, of course.  Some subpoenaed the 

challenged voter to come to prove.  Some were so overwhelmed 

they couldn't do anything because it was so close to the 

election and how would they be able to do it.  But they did it 

in various ways is the way the county did it.  Some were 

challenged legally about the law.  And it varied from county 

to county or even within the counties. 

Q. And did the challenge -- challenges have effect on voters 

even if the county didn't process the challenge? 

A. Yes. 

Q. How so? 
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A. Well, for a couple of reasons.  One, you are called out.  

You are told -- and many people interpreted this as 

something's wrong for me.  I'm being challenged by an 

authority figure.  So that's part of it.  

But also in terms of economics.  It's like adding a poll 

tax, since most of the people were laborers, worked for 

someone else.  And, of course, there is no law in Georgia that 

says somebody has to give you time off and you may not even 

want them to know that somehow you're being suspected of 

something wrong within the government, an authority figure.  

That carries a message upon itself.  

And even then you had to go to a specific place during 

specific times, particularly in 1946.  How many of these 

voters even had cars or ways to get there if they could get 

off work.  So it adds all these things that I think sort of 

add up to what I would call a 1946, '50s, new kind of poll tax 

that's differential. 

Q. And, Dr. Burton, so what was the overall effect of the 

challenges in the 1946 election? 

A. Well, they were overall successful in disfranchising it.  

Newspapers commented at the time that this was the way that 

the Talmadge machine, in particular, those were the two people 

who were running against other white candidates, incidentally, 

no Black candidate could win against their opponents in that 

election. 
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Q. And did voter challenges, in fact, continue after that 

election? 

A. Yes. 

Q. Can you give us just one or two examples? 

A. Yes.  In the 1948 election, of course, this is after 

Talmadge is dead, and there's a really contested election.  

There are a number of examples there.  In fact, it was during 

that time that three-quarters of the Black voters who were 

registered in Laurens County were purged.  

There are -- and these are on page 15, the example, 

Marion County.  The day before the Democrat primary election, 

558, this is the day before the election, were purged from 

Spalding County's registration list.  And I give other 

counties where examples -- 

Q. Thank you.  

A. They're there on page 15. 

Q. So I'd like to jump even further in time to get us closer 

to the present day.  

Did Georgia see any mass voter challenges in the 1980s or 

1990s? 

A. Yes.  And, of course, in the 1950s, too, I didn't go 

there, but, in fact, there is at least one example of one 

person challenging about 300 voters, to give you an idea of 

how people can challenge -- one person challenge so many.  

There is another later one where I think someone challenged 
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700 -- one person challenged 700 or 900 people, if you can 

just sort of imagine this sort of mass thing going.  

So you asked about the 1980s; right?  

Q. Yes.  

A. Okay.  In 1981 there is an instant focus on Fulton 

County.  And the demographics -- in particular in the 1950s 

and World War II, this is where Black voters -- Black citizens 

who were still able to vote had sort of concentrated.  And so 

it's particularly important.  

But there was a group by a candidate, really the leader 

of it, Ben O'Callahan, who challenged voters, 50,000 

registered voters there.  And there's a differential in Black 

voters and white voters from Fulton County and the areas there 

that are disfranchised.  58 percent of them were Black of 

these 50,000. 

Q. And, Dr. Burton, what was the justification that was 

given for those challenges? 

A. Voter fraud. 

Q. And in the historical record, was -- did it appear that 

there was merit for that challenge? 

A. No.  In fact, I cite three articles there.  And the one I 

believe by -- I'm blanking on his name all of a sudden.  The 

Atlanta -- he wrote for the Atlanta Journal-Constitution, said 

he was -- his expertise was voting -- voting and how it's 

done.  I'll think of his name in a minute.  But he says that 
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he had one rule, when a law was so complicated in trying to 

explain why it was necessary, why it was done, or how you 

could then get yourself cleared so you can be on the 

registration list, if he couldn't understand it, then there 

was something fishy about that -- that purge and the law, he 

said the way it was executed. 

Q. Dr. Burton, until 2020 was that the largest voter 

challenge in Georgia history that you are aware of? 

A. Yes.  Unless you look at the number of counties that 

we've talked about earlier in the 1946 governor's race that 

Herman Talmadge and Marvin Griffin were joined.  It was the 

largest number that I saw that had been challenged, 50,000. 

Q. And do voter mass challenges persist in the 2000s in 

Georgia? 

A. They do. 

Q. How would you characterize them in comparison to the 

challenges, the main challenges we've discussed today? 

A. Well, they are not as large.  2004 was a presidential 

election and it was challenged in Latino and Hispanic voters.  

And the 2016 was Black voters in Hancock County, even though 

Hancock County is a white predominantly county.  Sparta is 

predominantly black.  And 100 and -- if I can look -- yeah, 

174 residents of Sparta were challenged in 2016. 

Q. Dr. Burton, we'll come back to the topic of voter 

challenges in a moment, but for the moment I'd like to focus 
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on the environment in Georgia from 2010 to 2020.  Can you 

summarize for us what was happening in Georgia in this time 

period with respect to election and demographic trends? 

A. Well, the demographic trend is a recognition of the 

increased minority population.  Let me just briefly explain 

that it was interesting to me that of all the former 

confederate states, only in Georgia has the proportion of the 

population that is Black increased.  And then you have, of 

course, the large influx or in migration of Hispanic and 

Latino voters and also Asian voters -- a large percentage 

increase in all of those.  Cumulative together.  I've seen it 

both ways.  

I had thought, as I understood it, that Georgia was now 

barely a minority majority state.  But in your courtroom I saw 

statistics that said it's just about at the tip edge, that it 

is such a -- that there -- but people are concerned about 

this, of course.  

Was that -- was that your question or was there more?  

Q. It was.  And then I also asked, what do you see with 

respect to election trends over this decade, 2010 to 2020? 

A. Well, increasing voting.  And one of the things in 2020 

you see is, for the first time, you have a black Georgia 

senator who will be elected eventually, as well as a Jewish 

senator, but the first time a Democrat has won -- that a 

former president keeps reminding us by less than 8,000 votes 
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in Georgia.  Very, very close when Joe Biden won.  And he's 

the first Democrat to be elected since southerner Bill Clinton 

in -- I believe -- yes, and then Jimmy Carter before him.  

So it is a major invisible shift of the power of this 

demographic shift of people voting and having an effect on the 

elections. 

Q. And how did the state itself respond to the growing 

participation of minority voters in Georgia? 

A. Well, this is something that surprised me when I got into 

it.  I think I give the example of state-sponsored 

investigations, which have a very intimidating effect I think 

on anyone, and I try to give evidence of it.  

But state sponsored -- I give at least three examples of 

state-sponsored investigations, and some newspaper, as well as 

statements, by the people who felt intimidated on what this 

meant as part of my report. 

Q. Well, you don't need to give us all of your examples -- 

A. Okay.  

Q. -- but could you give us one example? 

A. Sure.  I think the most famous is the Quitman's 10+2, and 

this is in Brooks County, which is why Quitman's is a Black 

school.  And in 2009, Nancy Dennard ran for the school board, 

and she went out to try to get registered, people who had not 

normally voted and also used absentee ballots and was elected.  

And there were complaints.  There was an investigation.  
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And the investigation came back and said there was nothing 

wrong.  But in 2010, two more African American women ran for 

the school board and they, too, were elected.  And they worked 

hard to get voters who had not normally voted to register to 

vote and come out, and also who couldn't get their ballots to 

the -- to voting places.  So absentee ballots again were -- 

were used strongly, and they were elected.  

And then on and -- at that time, Governor Kemp -- not 

Governor Kemp, excuse me -- then Secretary of State Kemp 

started an investigation of these Quitman County Black elected 

officials and others.  And so as I remember, 102 felony counts 

were filed against them.  I use the word "doggedly."  He 

doggedly pursued it.  It was six years.  It starts in 2000.  

It was not until 2016 when, in fact, the Attorney General says 

they've done nothing wrong and cleared them, that he backs 

down from that particular state investigation.  

And if I may, can I give some examples?

Q. Sure.  

A. Okay.  Let's see if I can find them.  Let me see if I can 

find what page, but both Dennard and Thompson made some 

statements that I thought were important.  Oh, here it is.  On 

page 19.  

Dennard said -- and this -- you asked about changes.  She 

calls it a movement, that particularly minority voters and 

particularly Black voters are almost like a second civil 
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rights movement in some ways, are really registering to vote 

that they see that now they have more people they can make a 

difference, particularly in the local elections.  

"They thought they could make an example out of me and 

that would kill the spirit of the movement."  

Now, Thomas interpreted the Quitman 10+2 originally 

investigated by explaining that, and this is a quote that 

really sends them, I think, an important idea of how people 

perceived the state investigations would also relate, I think, 

to challenge -- to being challenged.  

"The message sent to our citizens was if you don't want 

the Georgia Bureau of Investigation" -- the actual -- she had 

GBI is what she called it but in the quote -- "want the GBI to 

come visiting and put you in jail, you better not vote." 

Q. Dr. Burton, was the Quitman case an outlier? 

A. No, no.  Not at all.  2014, for instance, Secretary 

Kemp -- I believe it's around that same time -- launched an 

investigation into the New Georgia Project, whose mission was 

to get people who hadn't voted before registered to vote and 

vote.  

And he also went after the Asian legal advisory 

committee, an organization that had criticized Secretary Kemp 

for not registering all voters who had applied to register.

And I will give a quote from a journalist.  As I said, I 

think newspapers are particularly good to get the context of 
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the time following these.  And this is on page 20.  The 

journalist said and described these investigations as, quote, 

legal terrorism.  A powerful, powerful word.  Legal terrorism, 

exploiting the law to intimidate and discourage citizens from 

accessing their Constitutional right to vote. 

Q. Dr. Burton, these investigations obviously are not about 

voter challenges, so why do you include a discussion of them 

in your report? 

A. Because I think they fit, in fact, I know they fit the 

pattern of trying to intimidate voters, to intimidate voters 

from voting.  When I spoke about 1946 in the election, 

governor at that time candidate Gene Talmadge said, "Wise 

Negros will know not to mess around and vote in white people's 

elections."  

When a group near Warm Springs, Georgia, thought because 

Franklin Delano Roosevelt was seen by a lot of Black citizens 

as someone who would look favorably upon them and help, they 

were going to register to vote, then groups dug graves at the 

courthouse and then burnt crosses at every crossword.  

This idea of intimidation is coming through a through 

line in Georgia's history, particularly for minority voters.  

There was a Black educator and administer from Blakely County 

who went to vote in 1955.  And the county -- or the sheriff, I 

can't remember, I believe -- said to him, no Black people -- 

didn't use that word -- are going to be allowed to vote in 
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this courthouse.  Then a cross was burned in his yard.  He did 

not attempt to register to vote again until 1964.

These are the kind of messages you have to understand, I 

think, from the perception of certain voters what a challenge 

means to them.  And it's also as -- as I believe as 

Ms. Thompson said, or at least reported, said in the newspaper 

it sends a message.  If you don't want to get in trouble, if 

you don't want the Georgia Bureau to come after you, you 

better not vote. 

Q. Dr. Burton, so I'd like to return to the challenge 

efforts that we saw in this election that's at issue, the 2021 

Senate runoff election to bring us to the present day.  

MS. FORD:  Your Honor, do I have permission to 

approach?  

THE COURT:  Yes. 

BY MS. FORD:  

Q. So, Dr. Burton, this is Plaintiffs' Exhibit 42, which has 

already been admitted in to evidence.  

Dr. Burton, have you seen this exhibit before? 

A. I have. 

Q. And did you review it in preparing your report for this 

case? 

A. I did.   

Q. And could you just tell us the date and title of this 

document? 
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A. Yes.  It is a press release by True the Vote in 

December 18th, 2020.  "True the Vote partners with Georgians 

in every county to preemptively challenge 364,541 potentially 

ineligible voters." 

Q. Dr. Burton, in terms of their size, how do these 

challenges, at least as described in the press release, 

compare to prior mass challenge efforts in the state of 

Georgia? 

A. Well, it dwarfs all of them.  I think if you added them 

altogether you wouldn't come up with half of this.  But it 

absolutely dwarfs all of the voter challenges in numbers that 

we -- that I have seen and tried to record the number of. 

Q. And, Dr. Burton, of course this is just a press release.  

If the organization, in fact, challenged approximately 

250,000 voters, would that still be larger than any mass 

challenge effort that you were aware of in Georgia's history? 

A. Yes, it does not change a thing that I see.  It still 

overwhelms more than all of them added together.  It is just 

amazing 364,541 potentially ineligible voters when you think 

about how close the 2020 election was. 

Q. Dr. Burton, having researched prior mass challenges in 

Georgia's past, is it your opinion that challenges like this 

can result in voter intimidation? 

A. Yes. 

Q. Why is that? 
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A. Because as I pointed out historically what has happened; 

first of all, you've been called out.  You're worried, 

particularly, say, if you're a minority voter, perhaps, about 

being subject to a criminal investigation, even though you 

have done nothing wrong, you may not want your employer -- 

say, if you're a young voter, white or black, to say you have 

done something wrong.  That's rather intimidating, 

particularly, if you're starting your career and wanting to 

get promoted.  Why are you listed?  Are you not smart enough 

to be a -- a registered voter in the correct way?  

So there is a lot of intimidation in this if you're being 

challenged.  So much of it depends from the perception of the 

voter and who they are and what their life experience has been 

as well. 

Q. And, Dr. Burton, from what you have seen with other mass 

voter challenges, what are the potential consequences of 

having challenges like this filed so close to Election Day? 

A. Well, as we pointed out, even starting earlier with the 

19 -- yes, 1946 and the '48 elections, filing them right 

before, just overwhelmed, overwhelmed both the bureaucracy, 

that is, the county administrators or the precinct that have 

to deal with this; but, secondly, it doesn't give much time 

for challenged voters to be able to respond and get whatever 

necessary documentation they need, maybe to get off work to do 

it, this adds to the poll tax.  They are in that 1981 purge, 
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as the newspaper reporter who held himself public as the 

expert for the Atlanta Journal, that you can't even figure out 

what you're supposed to do to prove that you are a registered 

voter.  

Was that the entirety of your question or was there more 

to it?  

Q. It was.  Thank you, Dr. Burton.  

Can I direct your attention back to this exhibit, 

Plaintiffs' Exhibit 42, to the third page of text.  

A. The text, not just the third page; right?

Q. I'm sorry, the third page.  

A. Oh, okay.  I'm there. 

Q. Can you read the paragraph for us that starts with, "An 

electoral challenge"?

A. Yes.  This is the second full paragraph, if I'm reading 

the right one.  

"An electoral challenge does not remove voter names from 

the registry.  Voters who have been challenged and have the 

opportunity via code Section 21-2-230 to prove eligibility and 

still have their vote counted in the upcoming runoff 

election." 

Q. Dr. Burton, having researched prior voter challenge 

efforts, does having the ability to prove one's eligibility 

mean that the challenge will not have an effect on voters? 

A. No. 
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Q. And why not?  

A. Well, as I said, the intimidating fact or the idea that 

you're being singled out, somehow unworthy, or that you've 

made some mistake, or to get people the opportunity or even 

having the opportunity if you're subpoenaed to be able to go 

and prove what you need to find the documentation and other 

things that you need to show that you're an eligible voter.  

Or just to go through the whole rigamarole that it takes to 

do.  That's sort of like adding this extra poll tax on someone 

who has been challenged, particularly in this case -- I'm 

sorry, somebody?  

THE COURT:  Go ahead and repeat your answer.  Go 

ahead and finish your question. 

THE WITNESS:  Yeah, I got lost again.  I'm sorry but, 

once again, the question?  

THE COURT:  Repeat that question. 

BY MS. FORD:  

Q. You adequately answered my question.  

A. Oh, okay.   

Q. I'll just ask you sort of a, you know, a concluding -- if 

you could summarize for us, and at the end of the day, what 

did you conclude about the voter challenges that were used in 

the 2021 Senate runoff election by True the Vote and how they 

fit in the historical pattern that you had previously seen? 

A. Well, they fit perfectly into the historical pattern 
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that -- with this demographic shift, with more minorities 

registering to vote, with more younger people, whatever 

their -- 

THE WITNESS:  As you know, Judge, I don't believe 

there's any such thing as race, but for a shortcut, I'll say 

whatever their ethnicity.  How's that?  

THE COURT:  So noted. 

THE WITNESS:  That they can make a difference, and, 

in fact, we saw did make a difference in the election.  It 

goes back to that same pattern.  Whenever people are able to 

have an influence or an opportunity to elect candidates of 

choice, or that potential has been shown, then there are -- 

that time when things like the challenge laws have been used 

to try to restrict their influence in those elections.  

Secondly, it seems to me that, once again, just as 

Gene Talmadge did these mimeograph things, the challenges seem 

very frivolous to me, the reasons given.  

And also that while they are doing this, that it 

is -- voter fraud has been the same thing that's been used 

since 1867 -- I can go through each and every time -- as an 

excuse for the laws that are put in, many of those, which have 

been found unconstitutional, to stop people from voting.  

And, of course, how close they are to the election, 

once again, comes in.  And, again, I think these challenges 

have to be understood from the individuals' perspective that's 
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being challenged.  What historically their experience has 

been, such as, trying to register in 1955 and having a cross 

burned on your yard if you were a minister and a teacher.  And 

to follow-up, that's a long historical pattern that I have 

actually testified to, not here, but previously.  And I know 

you would not want to hear me go through all of that again, 

but -- 

THE COURT:  I always enjoy your testimony, but I 

think Ms. Ford has another question. 

BY MS. FORD:  

Q. And, Dr. Burton, just to confirm, you're not offering 

today any sort of statistical analysis about whether True the 

Vote's challenge list had merit or was frivolous; right? 

A. No, I was not asked to do that. 

Q. Dr. Burton, I just have a few more questions for you 

today.  

MS. FORD:  May I approach?  

THE COURT:  Yes.

THE WITNESS:  Thank you.

BY MS. FORD:  

Q. So this is Plaintiffs' Exhibit 25.  Dr. Burton, have you 

seen this exhibit before? 

A. Yes. 

Q. And did you review it in preparing your report for this 

case? 
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A. I did. 

Q. And can you please tell us what this document is? 

A. It is dated November the 6th, 2020.  "True the Vote 

launches Validate the Vote initiative and whistleblower fund 

to ensure election validity, process integrity."

Again, it's a press release. 

Q. Thank you, Dr. Burton.  

MS. FORD:  Your Honor, we move this exhibit into 

evidence, Plaintiff Exhibit 25. 

THE COURT:  Mr. Wynne, any objections?  

MR. TYSON:  No objection. 

THE COURT:  25 is admitted without objection. 

(Plaintiff's Exhibit 25 was received and marked into 

evidence.) 

BY MS. FORD:  

Q. Dr. Burton, you've mentioned this idea that voters may be 

reasonably worried that they will be investigated for the act 

of voting.  In your opinion, does this press release have any 

effect on that? 

A. Yes. 

Q. How so? 

A. Well, you've been offered a reward up to the astounding 

sum of over a million dollars to -- for people who suspect or 

think that people should not be on the registration list to 

give evidence of voter fraud.  And not only that, you have a 
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24/7 hotline and a website where, you know, you can fill out 

anything.  

And historically we have examples of what I call 

bounties, maybe not the proper -- but of trying to reward 

people for doing these sorts of things.  This goes way back in 

history, if you want to hear a little bit or not, but, you 

know, in Antebellum, Georgia, they gave rewards if they 

thought some white person might be an abolitionist.  In the 

civil rights movement, rewards were given for whites suspected 

of supporting integration.  

And then when I talked about the 1944 election, after 

the -- after the white primary was ruled unconstitutional by 

the Supreme Court, Georgia was not alone in doing things to 

try to get around it.  

So in North Carolina, in Burlington, one group of voters 

had a reward for $100 for -- similar to what we have here, 

trying to find voters who should not be registered.  And as 

one government official said, who will remain -- I have -- I 

know a lot of people would tell a lie for $100.  I can imagine 

what he would say about a million dollars.  

And I would like to maybe just to quote from what -- or 

at least what the election officials in Burlington, North 

Carolina, state officials, that group could be accused of 

insubordination or perjury through their blanket offer to pay 

information about crimes not known to have been committed. 
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Q. Thank you, Dr. Burton.  You can set this exhibit aside.

On a different topic, I understand that you conducted 

some research on the formation of True the Vote and some of 

their historical efforts with regards to elections; is that 

correct? 

A. Yes. 

Q. And from your research, does True the Vote have a history 

of engaging in any poll monitoring efforts? 

A. Yes. 

Q. Could you give us an example? 

A. Well, it starts in Texas, particularly Houston, Texas, 

before it was called True the Vote.  I believe it's the King 

Street Patriots.  I'd have to look back to be absolutely 

certain.  And they are -- they were very active in Houston, 

the city of Houston, and challenging or having particularly 

police officers and others, a lot of people, at the polls.  

And like I said earlier, the excuse was, in fact, like 

Hope Smith, a century earlier, had argued the first step to 

appear and filing a ballot was exclusive of ignorant and 

purchasable negro.  This comes out in a conference that is 

part of it.  So I might want to strike that.  I'm flipping 

back to where I found it in my report, and that's later.  

So True the Vote has sort of relied, though, on voter 

fraud since then.  

In 2010 they dispatched a thousand volunteer poll workers 
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to voting sites across Houston.  And this is from Patrick 

Michels of the Texas Observer wrote in 2011.  "Though it 

generated little evidence of voter fraud, the King Street 

Patriots' effort did result in complaints about voter 

intimidation and breached ethics, a lawsuit from the 

Democratic party, investigation by the U.S. Department of 

Justice."

And this is what was reported that happened there.  Poll 

watchers were accused of -- and I quote -- hovering over 

voters, getting into election workers' faces, and blocking or 

disrupting lines of voters waiting to cast their ballot.  

To that end, True the Vote, as best I can tell from the 

evidence, found no evidence of fraud, but generated 56 

complaints about the group's behavior during the 2010 

election.  

And then, of course, it expanded to at least 30 states 

that I found a record of.  In Ohio, for instance, was one of 

the examples I gave where they challenged a number of voters 

in one quiet county.

Q. Dr. Burton -- 

A. I'm sorry, I don't even remember your question, where I 

started.  The history of?

Q. You adequately answered my question.  Thank you.

Dr. Burton, has polling place surveillance acted to 

intimidate voters in the past? 
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A. Yes. 

Q. And is that effect exacerbated, in your opinion, when law 

enforcement becomes involved in poll monitoring efforts? 

A. Yes.  And I gave the example of the police chief who had 

told the minister that, using an unfortunate racial slur, 

could vote in the courthouse, and even more recently of -- of 

police driving voters, white voters to the polls and parking 

police cars around where people were there, because the way 

the law has been used over the years to discriminate, gives a 

lot of minorities not the feeling that I might have about a 

policeman giving me protection, but might abuse some -- his 

authority in some way to hurt them. 

Q. Thank you, Dr. Burton.  I have one final exhibit for you 

today.  

MS. FORD:  If I may approach, Your Honor?  

THE COURT:  Yes.

THE WITNESS:  Thank you.  

THE COURT:  Thank you.  

BY MS. FORD:  

Q. Dr. Burton, this is Plaintiffs' Exhibit 37.  Have you 

seen this exhibit before? 

A. I have. 

Q. And did you review it in preparing your report for this 

case? 

A. I did. 

Case 2:20-cv-00302-SCJ   Document 312   Filed 11/13/23   Page 103 of 144

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

638

Q. Could you please tell us what this document is? 

A. Well, it is, again, this is I believe the third press 

release that you've handed me from December the 15th, 2020.  

"True the Vote launches Georgia election integrity hotline as 

part of the most comprehensive ballot security effort in 

Georgia history."  

MS. FORD:  Your Honor, we move Plaintiffs' Exhibit 37 

into evidence. 

THE COURT:  Any objections?  

MR. WYNNE:  No objection. 

THE COURT:  Admitted without objection. 

(Plaintiff's Exhibit 37 was received and marked into 

evidence.) 

BY MS. FORD:  

Q. And, Dr. Burton, why did you include this press release 

in your report? 

A. Well, particularly, for two things:  One, it announces a 

partnership with the Georgia Republican Party to monitor 

registrants, voters, attempt to register.  This may be the one 

that also says that they're going to look at -- I might be 

confused on this -- absentee voting ballot boxes, that would 

be part of it.  But, particularly, because this is three days 

before they announce that they're having over 350,000 

challenges.  I can look back at the exact number.  So it's 

like setting up a hotline and a website and then three days 
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later you have -- and I think that's rather telling in terms 

of what -- what is going on about stirring things up in 

notices. 

Q. And, Dr. Burton, when you take this all together, how do 

these efforts compare to forms of intimidation that Georgia 

has seen in the past? 

A. Well, it fits the perfect historical pattern.  I can 

repeat it, but you see, particularly minority voters, but it 

doesn't have to be, of a group of people who are perceived by 

others, is that they will vote differently than they want them 

to vote, whether it's a Democratic party or Republican Party, 

as I've said before, martians, I don't think it matters, but 

that they are then looking for ways to reduce their influence 

and their impact.  And particularly it fits into this long 

historical pattern of intimidation, both direct, physical -- 

what I can only describe as terrorism.  In fact, one of the 

newspaper reporters talked about legal terrorism, but I was 

thinking of a different type that has been so evident in the 

history of Georgia.  

The state-sponsored investigations that make people feel 

that they are being challenged not to vote.  The insecurity 

that you might be doing something wrong, or making it so hard 

for you to find the time, the way, the effort, or the piece of 

paper, whatever is needed, to prove that you are a legitimate 

citizen voter.  And nobody likes to be considered, I certainly 
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don't, that you have done something fraudulent or wrong.  That 

there is a -- could be any frivolous set of thing in terms of 

challenge that would make you feel that you are going to be 

looked at, say, by your employer or someone else as someone of 

suspicion, and to feel like you don't belong as every other 

citizen has the right to vote.  Again, it determines -- it's 

really determined by who the person being challenged might be. 

Q. Thank you, Dr. Burton.  

MS. FORD:  I have no further questions at this time. 

THE COURT:  Thank you, Ms. Ford.  

Mr. Wynne, your witness. 

CROSS-EXAMINATION

BY MR. WYNNE:  

Q. Dr. Burton, you have your report in front of you? 

A. I have the report that was given to me as an exhibit. 

Q. 16? 

A. 16.  I don't -- I didn't bring anything else. 

Q. Okay.  I'd like to go through that very shortly, but ask 

a couple of preliminary questions.

We started to get into this.  Would you agree that 

maintaining accurate voting records in general is an 

important -- is an important function? 

A. In the abstract, yes.  But also how it is done.  I can 

only say this -- how it is done and in what context makes a 

difference as well. 
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Q. Sure.  And it's more than abstract.  Abstract means an 

idea.  It's important in reality in the actual -- used to be 

paper, but in the -- in the -- in the data, it's important not 

just abstract but it really -- be accurate, that's important; 

right? 

A. Well, I think as a historian I'd want to ask why are 

you -- is there a reason to be concerned about the accuracy.  

But in the abstract, maintaining lists without looking to how 

it's being done or why it's being done, is a legitimate 

function, I would think, of those in charge, that is the 

elected or appointed officials. 

Q. Right.  Is True the Vote a state-sponsored entity? 

A. I do not believe so, to the best of my knowledge. 

Q. Derek Somerville here is a defendant in this case.  Is he 

a state-sponsored entity? 

A. I do not know. 

Q. If I hadn't pointed it out, would you be able to identify 

Mr. Somerville in the audience? 

A. Not -- not unless the name might have been one of the 

names listed in the -- being thanked for getting people.  But 

I am not certain.  But, no, I would not have, even after 

reading.  But the name might have rung a memory from the 

research.  But, no, I could not identify him. 

Q. Well, you realize that what you've done is put 

Mr. Somerville in this historical context, including some 
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reprehensible individuals.  

Do you realize that's what you've just done?

A. Would you repeat the question?  

Q. Well, at the end of the questioning you said essentially 

that the challenges preceding the Georgia 2021 runoff, the 

challenges fit the abhorrent pattern, going back to 1868, and 

that what Mr. Somerville did, what Ms. Engelbrecht did, what 

Mark Davis did, is just a national outgrowth and a 

continuation of that behavior.  

Do you realize you just accused them of that? 

A. I don't agree with you.  I don't think I accused anyone 

of anything.  I talked about the context and to which this law 

has to be interpreted, how it came about, and how particularly 

voters can feel intimidated by being challenged in the law.  

But it fits into the pattern of when minority voters, in 

particular, but voters are -- having the opportunity, often 

for the first time, to really make a difference in the 

electoral process.  I believe that's what I said.  

And certainly I would not accuse individuals, because 

that's not what I'm asked to do.  I am not talking about an 

individual.  I am talking about the historical pattern and how 

that fits in so that you and the other attorney can interpret 

that and argue it out.  And it, hopefully, will help Judge 

Jones to come to the legal decisions -- 

Q. Sure.  
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A. -- that need to be made -- 

Q. Sure.  Of course he will.  

A. -- in this -- 

Q. And my question is, you cannot tie Ms. Engelbrecht, 

Mr. Somerville, Mr. Davis into this pattern.  You cannot tie 

them and what they may have done, you can't tie the individual 

defendants into this pattern, can you? 

A. I think that is a legal question for -- which I am not, 

you know, equipped to do a legal opinion.  What I can do is 

give the context and to what extent they were involved, and if 

they were involved, then I'd have no evidence of them 

specifically being involved, unless, you know, they're here 

that they did some of these things, that they challenged 

people, that they -- in their challenges they intimidated 

people or in some way directly involved.  But that's not what 

I was asked to do. 

Q. You understand that everything that you've just 

identified is a factual question requiring facts and not a 

legal one?  What did they do?  Specifically tie what did Derek 

Somerville, Catherine Engelbrecht, and others, what did they 

do?  Those are factual questions; right? 

A. It's a question that requires an answer, but I was not 

investigating what these individuals did.  I was looking at 

True the Vote's efforts and the press releases.  And unless 

they are listed in that press release, or particularly I saw 
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something where they were accused of doing something in the 

newspaper or something like that, then I would not be able to 

testify to that.  

THE COURT:  I guess, Dr. Burton, what Mr. Wynne is -- 

I think I'm hearing him say, you testified about some of the 

things they did in 1946, the Talmadge regime, to keep Blacks 

from voting.  I think it was 50,000 in 1946 was kept from 

voting.  Was it set up along the lines where a lot of this was 

done to prevent -- for racial reasons.  And Mr. Wynne is 

saying, well, you're tying these three defendants into doing 

the same thing for racial reasons.  

And the question is, are you saying that?  If they -- 

the allegation of the plaintiffs is that these three 

defendants were part of the challenges.  So Mr. Wynne is 

asking, are you tying these three difference defendants into 

the motivation for racial reasons?  

Is that close?

MR. WYNNE:  Yes.  Not only that, but that they is 

somehow an evolution of sorts of all the abhorrent things and 

the Governor Hoke and all the others you mentioned, are 

they -- put them all in the same basket?  

THE WITNESS:  No, of course not. 

BY MR. WYNNE:  

Q. Do you think that Mr. Engelbrecht and Derek Somerville, 

Mark Davis, and a number of other defendants, James Cooper, do 
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you think they sinned by complying with the law in submitting 

or -- well, encouraging others to send notices to their 

election boards?  Did they sin?

A. I think that's a theological question and why I take my 

faith very seriously, and it's a Christian -- leave it open to 

truth -- 

MS. FORD:  Your Honor --

THE COURT:  Let's use another word rather than sin, 

whether that's a sin.  

MR. WYNNE:  That's the word he used.  That is a word 

he used. 

THE COURT:  Well, if he used the word "sin," 

Ms. Ford, then I've got to allow him to answer the question, 

though.  I'm looking at it, you can sin -- well, listen, if he 

used the word "sin," then I've got to let him respond based on 

sin. 

BY MR. WYNNE:  

Q. Is following the law, is that -- Section 230, is that a 

sin?

A. Not necessarily.  And when you use "sin," let me explain 

that someone who takes their faith very seriously, I 

ultimately believe the truth will prevail.  But sometimes when 

it's tied up in partisan clothing, it takes a while to get to 

it.  

And I'm not accusing any one person of intent.  I am 
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looking at a historical pattern.  And the challenge law I 

think did grow out of sin if race and slavery is our original 

sin in America, is the context I was hoping to use that in.  

You say you like Cornel West.  He uses that quite often 

in his writings, lecturing, or pontifications.  I don't think 

he -- he may call somebody individually that way, but I 

certainly have not.  But what we do, I think, need to 

understand is how certain people, when challenged because of 

the history of how these challenges have been used, will feel.  

And will they feel intimidated or not, and to what level of 

that intimidation is something for the judge, I think, to 

decide.  But I have tried to lay out the evidence to help him 

come to that decision. 

Q. Right.  And you have a lot of honorable experience in 

history and of, I'll say, abhorrent behavior and -- you know, 

I appreciate that, and you were qualified in some areas, but 

you were not qualified as a behavioral psychologist as an 

expert, were you?

A. No.  I'm qualified a historian.  And historians, better 

than any other disciplines, though, historically are better at 

getting at motivation, purpose that -- and have been trained 

to do that better than other disciplines, as much as we can 

from the circumstantial and direct evidence.  

You have a lot more direct evidence in 1910 and 1907 and 

'8, but that is because times have changed and people don't 
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use the kind of language -- some don't, most -- in public at 

least or to explain their reasons of why they're doing things 

in those kind of terms. 

Q. Sure.  And so what historians do is they go back, look at 

the evidence that they have from the historical record and 

they use that to try to discern the intent of those actors at 

that period in history.  And you've done that with regard to 

the American South; right? 

A. Not exclusive to the American South, but, yes, I have 

done that to -- but, remember, I wasn't asked to do intent in 

this case.  I was asked to give context --

Q. Yeah.  And, look, I'm not arguing -- 

A. -- which I'm not sure why you're asking me that -- 

Q. I'm not arguing that.  What you said -- or -- 

THE COURT:  One at a time.  

Did you finish your answer?  

THE WITNESS:  I apologize.  I'm sorry.  Yes, sir.  

BY MR. WYNNE:  

Q. What you said is that historians are particularly 

equipped to discern intent.  Well, aren't lawyers and isn't 

the judge and isn't any jury and isn't any law enforcement 

officer, aren't there other professions that are just about 

equally schooled and skilled at determining intent as 

historians who happen to also be able to carry out the 

function of behavioral psychologists?
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A. I didn't say I was carrying out the function of a 

behavioral psychologist.  I am using the methodologies that 

historians are trained in that just so happen to align to the 

Arlington Heights and the Senate factors and the Zimmer 

factors that were laid down by Congress in the renewal of the 

Voting Rights Act in 1982.  But this was not my charge, to 

find intent --

Q. No.  But what you -- 

A. -- nor is it to anyone else. 

Q. No.  But what you did testify to was what you understood 

or believed to discerned people would feel as a consequence of 

the passage of a law like Section 230.  You speculated on 

people's feelings and behavior.  How is that not behavioral 

psychology? 

A. I used quotes directly from Ms. Thompson, from the 

newspapers that said this is how people felt and what it was.  

I was not trying to be a behavioral psychologist.  I was 

giving the context of how and why this law needs to be looked 

at carefully and how True the Vote has used this law.  And 

given the context it had been used before.  

So I don't see how you think I am doing behavioral 

psychology or for that matter getting at intent.  We 

established early on that I was not asked to do intent.  So I 

am giving a contextual analysis of voter intimidation, 

particularly how challenge laws have been used in that 
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context.  And then looking at how True the Vote used the 

challenge law at the runoff election in 2020. 

Q. That's exactly what I'm trying to do, is try to determine 

how your account of these historical things, which are 

abhorrent, you know, there's no dispute about that, but I'm 

trying to determine how, as a social scientist, you went about 

your work to fit these individuals into this pattern that 

you've, rightly described, exactly what you did to make your 

determination and reach your conclusions.  What did you do?  

You read the newspaper.  You picked some articles to 

read, and you read some press releases.  What else did you do, 

based on a scientific method as a social scientist and 

historian, for that matter, historian, what did you do to 

reach your conclusions? 

A. I used the standard methodologies that I would have used 

to have written justice deferred race in the Supreme Court 

that historians use.  I looked at the evidence, both 

circumstantial and direct evidence.  I look at the laws.  I 

look at even legislative histories and debates, but 

particularly, I think in something like this, newspapers are 

particularly good at explaining the public perception of 

what's going on and to get at, particularly with the quotes I 

gave, how people feel intimidated in recent Georgia history by 

state-sponsored investigations and to help understand that 

context of then when a challenge law is used.  
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And I hope you will agree that this is a huge, you know, 

what is it, 450,000-something challenges that's being 

advertised in the paper.  It just dwarfs all the other 

challenges that I have found.  That something doesn't seem 

right, particularly when there has been no evidence that I 

have found, certainly in the research I've done, that there 

was voter fraud.  And yet that very example, tenuous excuse 

has been used since reconstruction every time there are 

efforts to keep people from exercising their vote or their 

citizenship rights to vote. 

Q. Okay.  So my question is -- I appreciate that, but the 

question is:  What did you do, what research did you conduct 

in this case with these people to reach your conclusions?  You 

said you read newspaper articles and press releases.  Did you 

do Google searches?

A. Yes, I did Google searches. 

Q. What else?  Did you interview anyone?

A. No.  I did not interview -- did you understand that I 

said I was not -- I think the only person mentioned in this 

report is Ms. Engelbrecht, that you have listed here.  

Now, I might have seen their name, particularly some of 

them sound familiar from having looked at the press releases 

of people who helped recruit in every county.  That's the 

other thing about the size of this I forgot to bring in.  

There is a challenge in every county of Georgia.  I don't 
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think that had ever been done before either.  

Q. Well, let me -- 

A. Well, can I finish here?  

Q. Of course, you can.  I'm trying to get back to my 

question.  

THE COURT:  Let him finish the answer. 

MR. WYNNE:  Okay.  

BY MR. WYNNE:  

Q. I appreciate -- I'm trying to get back to my -- I don't 

disagree with any of this.  I'm trying to get back to the 

question.  

THE COURT:  Let's let him finish his answer, and then 

you can proceed with your next question -- or repeat the 

question you think you want to ask.

BY MR. WYNNE:  

Q. You didn't document --  

THE COURT:  Did you finish your answer?

THE WITNESS:  Well, I just going to say, if you want 

to see what I looked at that I thought was most relevant, just 

not even anywhere close, I think the judge can attest to that 

from other work I have done that he has seen, then you can 

look at the footnotes.  That's what I say.  

BY MR. WYNNE:  

Q. Yeah.  I've -- 

A. I try to footnote for the evidence.  So that gives you a 
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clue. 

Q. Yeah.  I've actually read every single one of these.  And 

what I'd like to ask you is, you know, these reporters that 

you have quoted and listed in your footnotes, have you -- have 

you called them to talk about their sources?

A. No. 

Q. Why not? 

A. Because I don't think it's necessary.  I think I'm using 

the standard methodology by using this.  And it would have 

taken a lot more effort, of course, to try to track them down.  

I read Greg Bluestein's book after it came out. 

Q. Well, we're going to go through your footnotes, but I 

want to ask you if you've spoken with Abby Rapoport or Patrick 

Mitchell or Lee Fang or Nick Surgey or Michael Wines, who I've 

actually spoken with, have you spoken with any of these 

persons that you cite to discuss the bases for their fairly 

conclusory statements that they make in these articles on 

which you rely?

A. Not to my knowledge.  I may have spoken to them, but not 

about that.  If I happen to be, say, at Morehouse College or 

somewhere and they might have been in the audience, but -- or 

met them, but to my knowledge, I have not spoken to them about 

this particular case or the research I did. 

Q. I have in my hands Ms. Engelbrecht's 300 -- let's see -- 

it's about 315-page deposition, although I can read it in 
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about a day.  Did you read Ms. Engelbrecht's deposition 

transcript? 

A. No.  Not that I remember.  I certainly don't remember 

doing it. 

Q. I'm going to suggest to you that you'd remember reading 

310 pages.  We'll leave it alone.  

But you don't remember reading Ms. Engelbrecht's 

deposition transcript? 

A. No, but I read more than 310 pages all the time. 

Q. Okay.  And have you read Derek Somerville's?  I think he 

was deposed twice, totaling, oh, at least 400 pages.  Have you 

read his deposition transcript? 

A. Not to my knowledge.  I do not remember doing it. 

Q. Mark Davis, another defendant in this case -- first of 

all, you don't believe Mark Davis is a racist, do you? 

A. It doesn't matter what I believe.  I certainly don't know 

Mark Davis.  So I am not accusing anybody of racism.  That's 

not something you have to do anyway at all.  And I don't think 

we're talking about race except in the context that voters 

were disfranchised historically before that.  But also I would 

say white voters also got caught in these challenge laws as 

well over time. 

Q. Right.  And if you're looking at Ms. Engelbrecht and 

trying to fit her in a pattern beginning in 1868, don't you 

think it's important to read her deposition transcript, that 
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the lawyers who hired you took, to discern whether, in fact, 

what she did, what she believes, is consistent with the 

pattern you alleged she is part of?  Isn't that a fair thing 

to do? 

A. I wasn't investigating her.  I was doing the totality of 

the use of intimidation and voter challenges.  I was not 

focused on an individual.  I was not looking for intent of an 

individual.  I was not asked to look at intent.  I was given 

the narrative to help, hopefully, you and the plaintiffs' 

attorneys and the judge to put this into historical context. 

Q. Okay.  So you realize that we're in a trial where people 

are accused of fitting, as you said, a certain pattern and not 

in an academic lecture?  You realize that? 

A. I think I would be doing the same thing in an academic 

lecture that I am doing here, except probably giving you a lot 

more detail, things like that.  But I see the methodology is 

basically the same.  I was not told that I should say anything 

about a particular individual.  If I was told anything, just 

to do this study.  

So it was not to direct anyone.  And I would never call 

anyone a racist.  I would say that, you know, that's sort of 

between them and God.  But what I look at are the actions, 

like, nearly 400,000 people being challenged, not -- I was not 

trying to go to the motivation of that.  I was not even trying 

to see whether the -- in this modern period, whether the 
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accusations were accurate or not or frivolous or not.  They 

seemed, because of the nature of the mass thing, it seemed 

pretty -- to me, to point one way, but I didn't even have to 

come to that kind of conclusion. 

THE COURT:  Mr. Wynne, I think this is a good point 

to stop for our lunch break -- 

MR. TYSON:  I'll ask one -- one question?  

THE COURT:  Well, if this is the last question you're 

going to ask, yeah, you can ask it.  But if you've got more, 

we might as well wait until after lunch. 

BY MR. WYNNE:  

Q. Well, I just want to make sure, sir, that you said that 

you were not looking at motivation.  

A. No, I was not asked to look at motivation is what I said. 

Q. Okay.  

A. And particularly -- no, let me finish, please. 

THE COURT:  Yeah, finish. 

THE WITNESS:  Yes.  

Particularly about individual people.  That's 

different than motivation in a historical context and looking 

at why things are done or not.  And, you know, you look at 

different things.  But I was never asked to look at the people 

who you've told me are the defendants or that.  It was never 

my job to accuse particular people or to show that they should 

be accused of something.  
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I was just looking at how these things have looked 

historically and then comparing the evidence of how they were 

used in 2020, '21.  It could have been -- to me it didn't 

matter, Democratic party, anybody else, I'm going to come to 

the same conclusions as the evidence I work from.  

THE COURT:  Thank you.  We'll take it up after lunch.  

Everyone have a good lunch.  I'll see you-all at 

1:30.

(Lunch break taken at 12:30.)

(Change of reporters.)
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF GEORGIA

I do hereby certify that the foregoing pages are a true 
and correct transcript of the proceedings taken down by me in 
the case aforesaid.

This the 30th day of October, 2023. 

    

    /s/Viola S. Zborowski _________________
    VIOLA S. ZBOROWSKI, 
    RDR, FAPR, CMR, CRR, RPR, CRC 
    OFFICIAL COURT REPORTER TO 
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