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Introduction 

In this civil action—not a special action—Plaintiffs Laurie Aguilera and 

Donovan Drobina (collectively, “Aguilera”) raised a smorgasbord of issues about 

the November 2020 election. In part, Aguilera claimed that Maricopa County did 

not make “the electronic adjudication of votes . . . open to public viewing” consistent 

with the Electronic Adjudication Addendum to the 2019 Elections Procedures 

Manual. The trial court dismissed this claim because the County publicly 

broadcasted that process on the Internet. The court also found that Aguilera did not 

view the County’s broadcast and that she lacked standing to bring this civil action. 

On appeal, Aguilera argues that she need not show standing because this civil 

action is actually a “mandamus type case[]”—even though she failed to comply with 

the special action rules. At bottom, Aguilera wants the benefit of mandamus—“a 

more relaxed standard for standing” than “a distinct and palpable injury”—without 

its structure: a special action “to compel a public official to perform an act which the 

law specifically imposes as a duty.” See Ariz. Pub. Integrity All. v. Fontes, 250 Ariz. 

58, ¶¶ 10, 11, 475 P.3d 303, 307 (2020) (in division). 

Yet just two months before Aguilera filed this action, the Arizona Supreme 

Court expressly “caution[ed] parties to avoid this practice in the future.” Arizonans 

for Second Chances, Rehab., & Pub. Safety v. Hobbs, 249 Ariz. 396, 404, ¶ 17 

(2020). This Court should affirm the trial court’s dismissal.   
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Statement of the Case and Facts 

I. Aguilera filed and voluntarily dismissed a special action. 

Following the November 3, 2020 general election, Plaintiff-Appellant Laurie 

Aguilera filed a Verified Complaint for Special Action in Aguilera v. Fontes, No. 

CV2020-014083 (Maricopa Cnty. Sup. Ct.) (“Aguilera I”). (App. 27–36).1 She based 

her special action on claims that Maricopa County’s provision of Sharpie-brand 

markers “cancel[ed]” voters’ ballots. (Id.). Aguilera then amended her complaint to 

add Drobina as a plaintiff. (App. 37–48). The factual averments continued the 

Sharpie claims, and both plaintiffs sought declaratory and injunctive relief to allow 

them to cast their ballots after election day. (Id.). 

On November 6, 2020, the trial court set an expedited briefing schedule and 

set an expedited evidentiary hearing for Friday, November 12, 2020. (App. 49–52). 

But on November 7, Aguilera dismissed the special action without explanation just 

two days after filing it. (App. 53–54). 

II. Aguilera attempted to intervene in different election litigation. 

Two days later, Aguilera moved to intervene in Trump v. Hobbs, No. CV2020-

014248 (Maricopa Cnty. Sup. Ct.), assigned to Judge Kiley. (App. 55–66). The 

complaint-in-intervention made the same allegations and sought essentially the same 

 
1  This Court can take judicial notice of the superior court’s records. City of 
Phoenix v. Superior Court, 110 Ariz. 155, 157 (1973). 
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relief as the special action that Aguilera had just voluntarily dismissed. (See App. 

67–95). Aguilera claimed that intervention was required because (1) Trump v. Hobbs 

presented the only chance Aguilera would have to litigate the issues set forth in the 

complaint-in-intervention, and (2) Aguilera would have no other opportunity to 

protect those rights and interests, (App. 55–66), despite the fact the Aguilera had 

dismissed two days earlier essentially the same claims premised on the same facts. 

Judge Kiley denied Aguilera’s motion to intervene the same day it was filed. (App. 

98). 

III. Aguilera filed this civil action. 

Aguilera then filed this civil action against the Maricopa County Recorder and 

individual members of the Maricopa County Board of Supervisors (“the County”), 

again alleging that ballots were “canceled” and “rejected.” (I.R. 1). Aguilera pursued 

the theory—later debunked by her own expert at an evidentiary hearing, (see I.R. 

57)—that voting machines in Arizona are not legitimate unless they are “perfect.” 

And once again Aguilera sought the same relief: a chance to vote, contrary to law, 

after election day. (I.R. 1 at 12). 

Aguilera claimed that the County failed to comply with the 2020 Electronic 

Adjudication Addendum to the 2019 Elections Procedures Manual (“the 

Addendum”).2 The relevant provision of the Addendum states: “The electronic 

 
2  By law, the Elections Procedures Manual must be issued by December 31 in 
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adjudication of votes must be performed in a secure location, preferably in the same 

location as the EMS system, but open to public viewing.” Addendum at 3, § D.1. 

Aguilera alleged that the County “failed to open the location where electronic 

adjudication occurs to the public.” (I.R. 1 at 14–15). Aguilera did not otherwise 

explain this claim. 

IV. The trial court held an evidentiary hearing. 

A. Aguilera and Drobina’s testimony 

On November 20, 2020, the trial court held an evidentiary hearing. (See I.R. 

57). On direct examination, Laurie Aguilera testified about her experience at the 

polling place on election day. (Nov. 20, 2020 Hr’g Tr. (“Tr.”) at 99:21–121:6). 

Aguilera testified that she did not attempt to watch the County’s broadcast of the 

ballot tabulation process. (Id. at 123:1–12). Upon a question from counsel, she 

answered affirmatively that she “would . . . like to have the option to observe the 

adjudication process of ballots in person.” (Id. at 123:22–25). Aguilera did not 

describe the County’s broadcast and did not offer a recording of it. 

 
each odd-numbered year. A.R.S. § 16-452(B). The most recent Elections 
Procedures Manual was issued in December 2019. It is a public document, available 
online at https://azsos.gov/sites/default/files/2019_ELECTIONS_-
PROCEDURES_MANUAL_APPROVED.pdf. The December 2019 approval 
letters from the Governor and Attorney General are included as unnumbered pages 
at the beginning of the Manual. A copy of the Addendum is available at 
https://azsos.gov/sites/default/files/Electronic_Adjudication_Addendum_to_the_2
019_Elections_Procedures_Manual.pdf. 
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Similarly, on direct examination Donovan Drobina primarily testified about 

his experience casting a ballot on election day. (Tr. at 137:22–152:6, 158:5–23). 

Upon a question from counsel, Drobina answered affirmatively that he “would . . . 

like to have the opportunity to observe the electronic adjudication process in 

person.” (Id. at 152:17–20). Like Aguilera, Drobina did not testify that he had 

attempted to watch the County’s broadcast, did not describe the broadcast, and did 

not offer a recording of it. 

B. County’s testimony 

For the County, the Director of Election Day and Emergency Voting testified. 

Relevant to the Addendum claim, the Director testified that the tabulation center is 

“a secured room . . . under camera 24/7, 365 days a year.” (Tr. at 31:23–32:14). The 

Director explained: 

[T]hat is where all programming of equipment occurs. That is where 
actual -- the counting of early ballots occur, and that is also where we 
have adjudication stations where we hire bipartisan adjudication boards 
to come in and perform adjudication actions on ballots that over votes, 
ambiguous marks. If there are write-in candidates, those adjudication 
boards perform that. 

(Id. at 32:2-9). The Director stated that adjudication occurs to look for “voter intent” 

on “damaged ballots when they’re duplicated.” (Id. at 51:25–52:13). 

The Director also testified that the tabulation center is viewable by the public: 

“we have several different camera views that can observe the entire room, including 

those adjudication stations, our central count tabulators, and other areas within that 
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room.” (Id. at 32:15–20). And he testified that the general public 

can go to the Maricopa County Elections Department website, and we 
have a link available. So anyone from the public can log on to our 
website -- Maricopa.vote -- and find that link, and then they will have 
different views to [be] able to look at that room and observe all the 
activities going on within that room. 

(Id. at 32:24–33:4). The Director testified that “we do have access restrictions. So 

we don’t just let any member from the public in. That’s why we offer the online 

viewing.” (Id. at 33:9–11). 

The Director further testified that some members of the public—“appointees 

from the political parties”—are allowed into the room to observe the electronic 

adjudication process. (Tr. at 33:9–18). The County allows them in the room only 

after confirming that the party representative is registered to vote in Arizona “to 

confirm that they don’t have a felony or a criminal background before we let them 

in because we hold that room to a high stringent standard of security.” (Id. at 33:15–

18).  

The Director explained that the “political party observer would be able to view 

what the adjudicators are looking at [on the electronic adjudication screen] and 

overhear any conversations that the adjudicators are having to make their 

determinations” and “the adjudicators would be making decisions based off the 

training we provided and what they’re viewing on the screen.” (Tr. at 79:2–8). The 

Director also testified about the COVID-19-related restrictions, including the use of 
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plexiglass barriers at the adjudication stations. (Id. at 34:16–35:7). 

And the Director testified that the County does not allow the general public to 

view particular ballots on the electronic adjudication screens through the broadcast 

because the County begins vote tabulation fourteen days before election day, but 

cannot release the results of the election that early, “[a]nd having cameras viewing 

those ballots before election day and even subsequent to election day would be 

releasing results prior to election day, which is not allowed through statute.” (Tr. at 

79:16–24). 

When questioned about the harm of the public having access to individual 

ballots, the Director testified that “[p]eople can infer from small limited samples of 

ballots of what the results may look like, and we cannot release any results, even 

whether it’s one ballot or a large grouping of all the ballots to the public.” (Tr. at 

80:5–11). Further, the Director testified that in-person observers in the tabulation 

room are not permitted to photograph or otherwise record ballots close-up. (Id. at 

97:23–98:7). 

V. The trial court dismissed Aguilera’s claims. 

After the evidentiary hearing, the trial court issued a written ruling. (I.R. 57). 

On the Addendum issue, the trial court found 

the uncontested evidence established that the public is able to view the 
adjudication process on an Elections Department website which 
broadcasts to the public these very Election Department activities, yet 
both Plaintiffs testified that they had not even looked at the website. 
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Although Plaintiffs’ counsel argued that the website’s camera view was 
distant or in some fashion inadequate to satisfy Plaintiffs, this was 
argument of counsel since Plaintiffs had never actually availed 
themselves of the website viewing opportunity to know personally what 
was visible or whether it was satisfactory. 

(I.R. 57 at 8). And the court also found that “the adjudication of votes had been 

completed by or on the date of the Hearing.” (Id.). 

The trial court also found that Aguilera “fail[ed] to allege harm of the nature 

required to achieve standing. Plaintiffs both cast their ballots. Plaintiffs both allege 

that they would prefer the process to be different. A change in the established process 

goes to the process used with and available to all voters, not uniquely to Aguilera 

and Drobina.” (I.R. 57 at 9). The court dismissed Aguilera’s complaint for failure to 

state a claim and failing to produce evidence that she was entitled to relief. (Id. at 

10). 
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Statement of the Issues 

1. To show standing, “a plaintiff must allege a distinct and palpable 

injury” and cannot rely on “generalized harm that is shared alike by all.” Sears v. 

Hull, 192 Ariz. 65, 69, ¶ 16 (1998). Here, Aguilera claimed that the County did not 

make the electronic adjudication of votes “open to public viewing,” but she did not 

view the County’s public broadcast of that process. Did Aguilera establish standing? 

2. To obtain mandamus relief, a petitioner must bring a special action “to 

compel a public official to perform an act which the law specifically imposes as a 

duty.” Ariz. Pub. Integrity All., 475 P.3d at 307, ¶ 11. “[T]he general rule is that if 

the action of a public officer is discretionary that discretion may not be controlled 

by mandamus.” Sears, 192 Ariz. at 68, ¶ 11. Here, Aguilera did not bring a special 

action, the trial court found that the County made the electronic adjudication process 

“open to public viewing,” and the County had discretion to comply with § D.1. of 

the Addendum. Is Aguilera entitled to mandamus relief? 

3. To obtain injunctive relief, a plaintiff must satisfy “four traditional 

equitable criteria”: (1) success on the merits, (2) “[t]he possibility of irreparable 

injury”; (3) “[a] balance of hardships favor[ing]” plaintiff; and (4) “[p]ublic policy 

favors the injunction.” See Shoen v. Shoen, 167 Ariz. 58, 63 (App. 1990). Aguilera’s 

evidence failed to establish any of these criteria. Did the trial court err when it denied 

her request for injunctive relief?   
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Standard of Review 

This Court reviews a trial court’s interpretation of statutes, rules, and the 

Elections Procedures Manual de novo. Ariz. Pub. Integrity All., 475 P.3d at 306–07, 

¶ 8.3 Whether a litigant has standing to sue is also reviewed de novo. Robert 

Schalkenbach Found. v. Lincoln Found., Inc., 208 Ariz. 176, 180, ¶ 15 (App. 2004). 

But this Court defers to a trial court’s findings of fact unless they are clearly 

erroneous. Shooter v. Farmer, 235 Ariz. 199, 200, ¶ 4 (2014). 

A trial court’s denial of an injunction is reviewed for an abuse of discretion. 

Shoen, 167 Ariz. at 62; see also Clay v. Ariz. Interscholastic Ass’n, Inc., 161 Ariz. 

474, 476 (1989). Similarly, this Court “review[s] the denial of a writ of mandamus 

for an abuse of discretion.” Forszt v. Rodriguez, 212 Ariz. 263, 265, ¶ 9 (App. 2006). 

This Court may affirm a trial court’s dismissal for any reason supported by 

the record. Coronado Co. v. Jacome’s Deft Store, Inc., 129 Ariz. 137, 139 (App. 

1981). “In reviewing the record, [this Court will] consider the evidence in the light 

most favorable to upholding the judgment.” Globe Am. Cas. Co. v. Lyons, 131 Ariz. 

337, 340 (App. 1981).   

 
3  For the remainder of this Brief, citations to Arizona Public Integrity Alliance 
will only use the Pacific Reporter because the pinpoint citations to the Arizona 
Reporter for this recent case are currently unavailable. 
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Argument 

I. Aguilera lacked standing to pursue her “open to public viewing” claim. 

A. The undisputed facts show that Aguilera suffered no injury. 

Nothing in the record establishes Aguilera’s standing. “Arizona’s Constitution 

does not contain a specific case or controversy requirement.” Arizonans for Second 

Chances, 249 Ariz. at 405, ¶ 22. But Arizona’s courts have “traditionally required a 

party to establish standing.” Id. “To gain standing to bring an action, a plaintiff must 

allege a distinct and palpable injury.” Sears, 192 Ariz. at 69, ¶ 16. “An allegation of 

generalized harm that is shared alike by all or a large class of citizens generally is 

not sufficient to confer standing.” Id. 

1. Aguilera lacked standing because the complaint’s “open to public 

viewing” claim did not allege an injury to Aguilera—let alone a “distinct and 

palpable injury.” For example, there is no allegation that she attempted to view the 

electronic adjudication process in person or that she watched the County’s broadcast. 

(See, e.g., I.R. 1, ¶¶ 3.15–3.41). Instead, the complaint’s allegations and requests for 

declaratory and injunctive relief—not mandamus relief—generally alleged that the 

County “failed to open the location where electronic adjudication occurs to the 

public.” (I.R. 1, ¶ 3.6, ¶ 4.43 & 14–15; see also O.B. at 11–13 (relying on theories 

of declaratory and injunctive relief), 22–23 (requesting declaratory and injunctive 

relief directly from this Court)). 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



12 

2. Even with an opportunity to correct this flaw at the evidentiary hearing, 

Aguilera failed to testify about any alleged injury. The trial court’s findings of fact 

on this issue are dispositive: 

[T]he uncontested evidence established that the public is able to view 
the adjudication process on an Elections Department website which 
broadcasts to the public these very Election Department activities, yet 
both Plaintiffs testified that they had not even looked at the website. 
Although Plaintiffs’ counsel argued that the website’s camera view was 
distant or in some fashion inadequate to satisfy Plaintiffs, this was 
argument of counsel since Plaintiffs had never actually availed 
themselves of the website viewing opportunity to know personally what 
was visible or whether it was satisfactory. 

(I.R. 57 at 8 (emphasis added)); see also Shooter, 235 Ariz. at 200, ¶ 4. 

On appeal, Aguilera appears to argue that she established an injury by 

testifying that she “would like to have the opportunity to observe the adjudication 

process in-person.” (O.B. at 7 (citing Tr. at 123:22–25, 152:17–20)). That testimony 

is wholly inadequate because “the alleged harm must be actual or imminent, not 

conjectural or hypothetical.” Whitmore v. Arkansas, 495 U.S. 149, 155 (1990) 

(quotation marks omitted). And redressability is inapposite because there is no injury 

to redress. (See O.B. at 21). This Court should affirm the trial court’s dismissal on 

standing because Aguilera did not establish a distinct and palpable injury. 

B. Aguilera cannot rely on the relaxed mandamus standard because 
she did not bring a mandamus action. 

On appeal, Aguilera argues that traditional standing does not apply because 

this civil action was actually a “mandamus type case[].” (See O.B. at 18–21). 
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Aguilera seeks the “more relaxed standard for standing in mandamus actions.” Ariz. 

Pub. Integrity All., 475 P.3d at 307, ¶ 11. This argument fails. 

1. Aguilera appears to base this argument on two fleeting references to 

A.R.S. § 12-2021 and § 12-2030 in the complaint. (See O.B. at 4). But mandamus 

relief can only be obtained through a special action. Ariz. R.P. Spec. Act. 1(a) 

(“Relief previously obtained against a body, officer, or person by writ[] of . . . 

mandamus . . . in the trial or appellate courts shall be obtained in an action under this 

Rule . . . .” (Emphasis added)). A special action must set out the specific “questions 

that may be raised in a special action.” See Ariz. R.P. Spec. Act. 3.  

Here, Aguilera did not file a special action to enforce the Addendum; she filed 

a civil action seeking declaratory and injunctive relief on a smorgasbord of election 

claims. Aguilera repeated the requests for declaratory and injunctive relief on appeal. 

(O.B. at 11–13, 22–23). Notably, the complaint did not comply with Rule 3 or 

address “mandamus relief” or “duty”—necessary components of a mandamus 

action. It thus failed “to give the [County] fair notice of the nature and basis of the 

claim and indicate generally the type of litigation involved.” Cullen v. Auto-Owners 

Ins. Co., 218 Ariz. 417, 419, ¶ 6 (2008) (explaining Ariz. R. Civ. P. 8(a)). 

These are not idle procedural concerns. Aguilera’s pleading effectively 

divested the trial court of its authority to accept or decline jurisdiction over a request 

for extraordinary relief. See State Comp. Fund v. Superior Court, 190 Ariz. 371, 374 
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(App. 1997) (addressing special action discretion); see also United States v. Dunkel, 

927 F.2d 955, 956 (7th Cir. 1991) (“Judges are not like pigs, hunting for truffles 

buried in briefs.”). Indeed, the trial court viewed Aguilera’s claims as an 

interconnected whole because that is how Aguilera presented them. (See I.R. 57 at 9 

(“Plaintiffs both allege that they would prefer the process to be different. A change 

in the established process goes to the process used with and available to all voters, 

not uniquely to Aguilera and Drobina.”)). Adopting Aguilera’s position would 

render the special action superfluous because no litigant would ever risk a court 

denying jurisdiction if she could just file a civil action and force the court to hear a 

request for extraordinary relief. 

2. Aguilera’s reliance on Arizona Public Integrity Alliance hurts—rather 

than helps—this argument. (See, e.g., O.B. at 18–20). In that case, plaintiffs filed a 

“special action” in superior court to compel the county recorder to comply with the 

Elections Procedures Manual’s explicit ballot instructions language on overvotes 

because “the Recorder’s authority is limited to ‘supply[ing]’ the [Elections 

Procedures Manual’s] instructions to early voters.” Ariz. Pub. Integrity All., 475 P.3d 

at 306, ¶ 6, 308, ¶ 17 (quoting A.R.S. § 16-547(C)). The Arizona Supreme Court 

concluded that the recorder’s preferred instructions did not match, entitling plaintiffs 

to mandamus relief. Id. at 309, ¶ 25. In contrast, Aguilera did not file a special action 

“to compel [the County] to perform an act which the law specifically imposes as a 
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duty.” See id. at 307, ¶ 11. Aguilera filed a civil action alleging a grab bag of 

election-related grievances. (See also Section II, infra (addressing inapplicability of 

mandamus relief on this record to § D.1. of the Addendum)). 

3. Nor can Aguilera rely on Arizonans for Second Chances for support. 

The Arizona Supreme Court did not “jettison[]” standing in election matters as 

Aguilera argues. (See O.B. at 19–20). And it certainly did not approve Aguilera’s 

alphabet-soup pleading: the Court emphasized that “[j]urisdictional statements are 

important, particularly when a party is seeking special action relief.” Arizonans for 

Second Chances, 249 Ariz. at 404, ¶ 17. And it “caution[ed] parties to avoid this 

practice in the future”—meaning the practice of muddled pleadings that do not 

follow the special action rules. Id. (“Petitioners neither cite Rule 3(a), nor do they 

provide a clear and concise statement addressing our jurisdiction in this case.”). 

4. Finally, belying any argument that this is a “mandamus type case[]” or 

that Aguilera’s neglect is excusable, Aguilera previously filed—and voluntarily 

withdrew—a special action with a Rule 3 jurisdictional statement in Aguilera I; 

Aguilera later replaced it with this civil action. “Rules of procedure are designed to 

facilitate the just and expeditious prosecution of a case through the courts and should 

not be burdened with the niceties of gamesmanship; the rules were promulgated to 

obviate that very evil.” Union Interchange, Inc. v. Van Aalsburg, 102 Ariz. 461, 464 

(1967). Arizona’s courts have long-rejected gamesmanship in time-pressed election 
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matters. See, e.g., Sotomayor v. Burns, 199 Ariz. 81, 83, ¶ 9 (2000) (“Waiting until 

the last minute to file an election challenge places the court in a position of having 

to steamroll through the delicate legal issues in order to meet the deadline for 

measures to be placed on the ballot.” (Internal quotation mark omitted)). This Court 

should not reward Aguilera’s conduct, and it should affirm the trial court’s dismissal 

because Aguilera lacked standing. 

II. Aguilera is not entitled to mandamus relief. 

Assuming arguendo that Aguilera could seek mandamus relief without filing 

a special action, she is not entitled to it here. “Mandamus is an extraordinary remedy 

issued by a court to compel a public officer to perform an act which the law 

specifically imposes as a duty.” Sears, 192 Ariz. at 68, ¶ 11. “It does not lie if the 

public officer is not specifically required by law to perform the act.” Bd. of Ed. of 

Scottsdale High Sch. Dist. No. 212 v. Scottsdale Ed. Ass’n, 109 Ariz. 342, 344 

(1973); see also Kahn v. Thompson, 185 Ariz. 408, 411 (App. 1995) (stating 

mandamus is not “available to compel an officer to perform acts not authorized or 

required by some plain provision of the law”). 

Here, § D.1. of the Addendum states: “The electronic adjudication of votes 

must be performed in a secure location, preferably in the same location as the EMS 

system, but open to public viewing.” Addendum at 3. In stark contrast to this sparse 

direction, the Addendum provides detailed instructions to elections officials on the 
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“production of a paper audit log of the Electronic Vote Adjudication Board’s 

dispositions as to each ballot/vote electronically adjudicated.” Addendum at 4,  

§§ D.6.–9. 

As the superior court correctly found, “the uncontested evidence established 

that the public is able to view the adjudication process on an Elections Department 

website which broadcasts to the public these very Election Department activities.” 

(I.R. 57 at 8). Mandamus relief is thus unavailable. 

A. The Addendum does not require “in person” public viewing. 

Aguilera argues that § D.1. requires the public to view the process “in person” 

at the Elections Department. (See O.B. at 13–15). This position is at odds with the 

most basic technique of interpretation: it seeks to change the Addendum’s scope by 

adding words that are not there. See In re Estate of Riley, 231 Ariz. 330, 333, ¶ 14 

(2013) (“To adopt such a position would require us to add words to the statute that 

are not there.”); Calnimptewa v. Flagstaff Police Dep’t, 200 Ariz. 567, 570, ¶ 13 

(App. 2001) (“[W]e are not authorized to supply words that would extend the scope 

of a statute beyond that intended by the legislature.”). 

Aguilera’s argument that “secure . . . but open to public viewing” means “in 

person” is meritless. (See O.B. at 14). A common dictionary definition of the 

adjective “secure” is “[n]ot subject to threat; certain to remain or continue safe and 

unharmed.” Secure, Lexico.com https://www.lexico.com/en/definition/secure (last 
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visited Mar. 18, 2021) (providing U.S. definition from Oxford English Dictionary). 

The word “public” means “[o]pen to or shared by all the people of an area or 

country.” Public, Lexico.com https://www.lexico.com/en/definition/public (last 

visited Mar. 18, 2021). And the verb to “view” means “[l]ook at or inspect 

(something)” with a sub-meaning of “[w]atch (something) on television.” View, 

Lexico.com https://www.lexico.com/en/definition/view (last visited Mar. 18, 2021). 

The concept “in person” is not found in the plain meaning of these words. 

Footnote 5 in the Opening Brief further demonstrates the absurdity of 

Aguilera’s argument. Aguilera states that she “do[es] not believe that the 

requirement to open the facility where electronic adjudication takes place to public 

viewing prohibits the County from placing reasonable restrictions on the number of 

members of the public who may be present in the facility at any one time.” (O.B. at 

13–14 n.5). Aguilera does not source her “belie[f]” in the Addendum or explain why 

the County’s decision to exclude members of the general public from the Elections 

Department during a global pandemic is not a similarly “reasonable restriction[].” 

Like “in person,” Aguilera invents it out of whole cloth. 

But even if Aguilera’s untenable reading of the Addendum was correct, the 

addition of “in person” to § D.1. means mandamus “does not lie” because the County 

“is not specifically required by law to perform the act,”—i.e., allow the public’s in-

person viewing. See Scottsdale High Sch. Dist., 109 Ariz. at 344 (emphasis added); 
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see also Ariz. Pub. Integrity All., 475 P.3d at 307, ¶ 11 (describing mandamus as an 

“action to compel a public official to perform an act which the law specifically 

imposes as a duty” (emphasis added)). 

B. The Addendum does not require the County to broadcast 
electronic adjudication with the level of detail Aguilera desires. 

Alternatively, Aguilera argues, the County’s broadcast is not “adequate” 

because it did not provide a detailed feed of the electronic adjudicator’s computer 

screen. (See O.B. at 15–16). Preliminarily, consistent with Rule 8(a) this Court may 

affirm the superior court’s dismissal because Aguilera’s complaint did not allege 

inadequacies with the County’s broadcast—it did not address the broadcast at all. 

See also Coronado, 129 Ariz. at 139. Further, neither Aguilera nor Drobina testified 

that they would like the “opportunity” to view the electronic adjudication with the 

level of detail argued by their counsel. (See Tr. at 123:22–25, 152:17–20). 

In any event, if the Addendum had intended to require a live feed of the 

adjudicator’s screen and the other details Aguilera desires, it would have done so. 

Cf. Padilla v. Industrial Comm’n, 113 Ariz. 104, 106 (1976) (“Equally fundamental 

is the presumption that what the Legislature means, it will say.”). For example, the 

Addendum provides detailed instructions the “paper audit log of the Electronic Vote 

Adjudication Board’s dispositions as to each ballot/vote electronically adjudicated.” 

Addendum at 4, §§ D.6.–9. Those details are absent in § D.1. 
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Similarly, Aguilera’s reliance on the recording requirement of A.R.S. § 16-

621(D) is inapposite. (See O.B. at 16 n.6). This lengthy and detailed statute states, 

in relevant part: 

the county recorder or officer in charge of elections shall provide for a 
live video recording of the custody of all ballots while the ballots are 
present in a tabulation room in the counting center. The live video 
recording shall include date and time indicators and shall be linked to 
the secretary of state’s website. . . . The county recorder or officer in 
charge of elections shall record the video coverage of the ballots at the 
counting center and shall retain those recordings as a public record for 
at least as long as the challenge period for the general election. If the 
live video feed is disrupted or disabled, the recorder or officer in charge 
of elections is not liable for the disruption but shall attempt to reinstate 
video coverage as soon as is practicable. Any disruption in video 
coverage shall not affect or prevent the continued tabulation of ballots. 

A.R.S. § 16-621(D). It does not establish a requirement to mirror or record the 

electronic adjudication screens for the general public.  

A court applying the plain meaning of these laws does not “rewrite” them. 

(See O.B. at 17). Aguilera again creates a mandate that the law does not, and this 

Court cannot read those terms into § D.1 to justify mandamus. 

C. The County did not abuse its discretion under the Addendum. 

Because the Addendum did not direct the County to make electronic 

adjudication “open to public viewing” in a particular manner, the County retained 

discretion to achieve § D.1’s purpose. “[T]he general rule is that if the action of a 

public officer is discretionary that discretion may not be controlled by mandamus.” 

Sears, 192 Ariz. at 68, ¶ 11. 
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This Court, however, has recognized limited “situations where mandamus 

may be used to compel an officer . . . to take action even though such action is 

discretionary, but it cannot be used to require that such discretion be exercised in a 

particular manner.” Sensing v. Harris, 217 Ariz. 261, 264, ¶ 11 (App. 2007) (internal 

quotation marks omitted). And mandamus to compel a discretionary act is available 

“only if the official abuses that discretion.” Id. at 263, ¶ 6. 

As a preliminary matter, Aguilera did not argue that the County abused its 

discretion. This issue is waived. Boswell v. Fintelmann, 242 Ariz. 52, 54 n.3 (App. 

2017) (claims not supported by legal argument waived); Kondaur Cap. Corp. v. 

Pinal Cnty., 235 Ariz. 189, 192, n.4 (App. 2014) (“[T]hat issue has been waived as 

a result of [appellant’s] failure to address it . . . .”). 

Even if Aguilera’s arguments on appeal could be shoe-horned into this issue, 

nothing in the record shows that the County abused its discretion. At the hearing, 

Aguilera did not introduce evidence about the County’s alleged inadequacies, 

relying instead on “argument of counsel.” (I.R. 57 at 8). For example, Aguilera did 

not testify about the broadcast or introduce a recording of the broadcast. 

On appeal, Aguilera raises the testimony of the County’s Director of Election 

Day and Emergency Voting to argue that the superior court’s findings of fact are 

erroneous. (See O.B. at 15–16). But Aguilera invites this Court to reweigh the 

evidence—something this Court does not do. See Merkens v. Fed. Ins. Co., 237 Ariz. 
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274, 279, ¶ 24 (App. 2015); see also State v. Bible, 175 Ariz. 549, 609 (1993) 

(superior court “was in the best position to evaluate credibility and accuracy, as well 

as draw inferences, weigh, and balance”); Globe Am. Cas. Co., 131 Ariz. at 340 

(considering “the evidence in the light most favorable to upholding the judgment.”). 

Regardless, the testimony shows that the County prudently exercised its 

discretion to comply with the Addendum. The Director testified that “anyone from 

the public” can access the broadcast “and then they will have different views to [be] 

able to look at that room and observe all the activities going on within that room.” 

(Tr. at 32:24–33:4). 

The Director also testified that the political parties appoint members of the 

public to represent them in the room, so long as appointee is a registered voter. (Tr. 

at 33:15–18; see also id. 35:1–7). The Director testified that the County does not 

broadcast ballots on the electronic adjudication screens because it would unlawfully 

report early election results. (Id. at 79:16–80:11); see also A.R.S. § 16-551(C) 

(providing that “[i]n no event shall partial or complete tallies” of early ballots be 

publicly released before all precincts have reported election returns or one hour after 

polls closing on election day, whichever occurs first) (emphasis added); A.R.S. § 

16-622 (providing that unofficial returns may not be released prior to time specified 

by § 16-551(C), and each release to the public “shall be” transmitted to secretary of 

state). 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



23 

And the Director testified that in-person observers in the tabulation room are 

not permitted to photograph or otherwise record ballots close-up, putting them on 

the same footing as members of the general public who access the County’s website. 

(See Tr. at 97:23–98:7); cf. A.R.S. § 16-515(G) (prohibiting photography within the 

seventy-five foot limit of polling locations while voting is occurring and so ballots 

are present). Relatedly, the superior court expressed concerns with ballot secrecy “to 

view a ballot in the fine detail [Aguilera] desire[s].” (I.R. 57 at 8). 

Balancing these competing concerns does not show that the County abused its 

discretion. Aguilera “may disagree with how the [County] has chosen to act, but 

disagreement alone is not a basis for mandamus.” See Sensing, 217 Ariz. at 265,  

¶ 14. This Court should affirm the superior court’s dismissal. 

III. Aguilera is not entitled to injunctive relief. 

Assuming arguendo that Aguilera had established “a distinct and palpable 

injury” for standing based on a latent desire to view the electronic adjudication of 

ballots, the trial court did not abuse its discretion when it denied Aguilera’s request 

for an injunction. As a preliminary matter, Aguilera waived this argument. First, by 

reframing the entire action as a “mandamus type case[],” (O.B. at 18–21), Aguilera 

has waived any argument that the superior court abused its discretion by refusing to 

grant an injunction. See Boswell, 242 Ariz. at 54 n.3; Kondaur, 235 Ariz. at 192, n.4. 

Second, Aguilera waived any argument that the issue of ballot adjudication is 
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capable of repetition yet evades review, (see O.B. at 21, n.7; see also I.R. 57 at 8 

(finding relief unavailable because process had concluded))—Aguilera failed to 

make this argument below and buried it in a footnote on appeal. See Orfaly v. Tucson 

Symphony Society, 209 Ariz. 260, ¶ 15 (App. 2004) (arguments not raised in trial 

court waived); MT Builders L.L.C. v. Fisher Roofing Inc., 219 Ariz. 297, 304 n. 7 

(App. 2008) (arguments only raised in footnote and not explained waived). And if 

the issue evaded review it is based on Aguilera’s dilatory litigation conduct.  

In any event, the County addresses this issue in an abundance of caution. 

Aguilera cannot meet any of the traditional equitable criteria. See Shoen, 167 Ariz. 

at 63. 

1. As discussed in further detail in Section II above, Aguilera is wrong on 

the “merits.” See Shoen, 167 Ariz. at 63. The Addendum does not require the 

public’s in-person presence at the Elections Department or detailed views of ballots 

on ballot adjudication screens. And Aguilera did not establish the merits of any 

alleged deficiencies at the evidentiary hearing because Aguilera did not testify about 

the broadcast or offer a recording of the broadcast for the trial court’s consideration. 

Aguilera failed to prove her case. 

2. Aguilera did not establish the “possibility of irreparable injury,” see 

Shoen, 167 Ariz. at 63, because Aguilera presented, at most, a hypothetical interest 
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in the “option” or “opportunity” to view the electronic adjudication of ballots in 

person. There is no injury—let alone an irreparable one. 

3. Aguilera did not demonstrate that the “balance of hardships favors” her. 

See Shoen, 167 Ariz. at 63. Indeed, Aguilera did not testify about any hardships 

suffered. In contrast, the County presented testimony about the security measures in 

place to protect the tabulation room. (Tr. at 33:9–18, 35:1–7). The County presented 

concerns with allowing the public to closely view and record ballot adjudication. 

(Tr. at 79:16–24). And the trial court expressed concerns with ballot secrecy. (I.R. 

57 at 8). 

4. Finally, public policy does not favor an injunction. See Shoen, 167 Ariz. 

at 63. In the absence of detailed instructions, (compare Addendum at 3, § D.1. with 

Addendum at 4, §§ D.6–D.9), the County exercised its discretion to strike a balance 

between these competing concerns. Aguilera can petition the Secretary of State—

not the judiciary—to change the Elections Procedures Manual if she disagrees with 

the County’s choices. 
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Conclusion 

For these reasons, this Court should reject Aguilera’s attempt to wield 

mandamus as a sword and shield and affirm the superior court’s decision. Aguilera 

is not entitled to the relief requested directly from this court or attorneys’ fees. 

RESPECTFULLY SUBMITTED this 22nd day of March 2021. 
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“

”

“ ”

DocuSign Envelope ID: E9F186D1-D41A^003-BDE3-DE3C990CC5CB

Plaintiffs hereby submit this amended complaint as a matter of right pursuant to

Ariz. R. Civ. P. 15(a)(1).

1

2

SECTION I3

PARTIES, JURISDICTION, AND VENUE4

1.1. Plaintiff Laurie Aguilera is a natural person registered to vote in Maricopa County.

1.2. Does I-X are other individuals similarly impacted. When identified Plaintiff will

seek leave to amend this Complaint to add their true.

1.3. Plaintiff Laurie Aguilera is a resident of Maricopa County, Arizona. She is and

was, at all times relevant hereto, a registered voter in Maricopa County not on the early

voting list.

1.5. Plaintiff Donovan Drobina is a resident of Maricopa County, Arizona. He is and

was, at all times relevant hereto, a registered voter in Maricopa County.

1.6. Defendant Adrian Fontes is the Maricopa County Recorder. He is being sued in

his official capacity.

1.7. Defendant Fran McCarroll is Clerk of the Maricopa County Board of Supervisors.

She is being sued in her official capacity.

1.8. Defendants Clint Hickman, Jack Sellers, Steve Chucri, Bill Gates, and Steve

Gallardo are the members of the Maricopa County Board of Supervisors. They are being

sued in their official capacity.

1.9. Maricopa County is a political subdivision of the State of Arizona.

1.10. All or substantially all of the acts and occurrences giving rise to this Verified

Complaint occurred in Maricopa County, Arizona.

1.11. Pursuant to A.R.S. § 12-401(16) an action against public officers shall be brough

in the county in which the officer, or one of server officers holds office.

1.12. Plaintiffs may proceed by special action where there is no equally plain, speedy

and adequate remedy available. A.R.S. §§ 12-2001, 12-2021, Rules of Procedure for

Special Actions ( RPSA ) 1. For the reasons set forth below, there is no equally plain,

speedy, and adequate remedy available.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 2 -App. 38 
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’

DocuSign Envelope ID: E9F186D1-D41A^003-BDE3-DE3C990CC5CB

1.13. A special action may be instituted with or without an application for order to show

cause why the requested relief should not be granted. RPSA 4(c). Where a show-cause

procedure is used, the court must set a speedy return. Id. Given the looming election

canvasing and certification deadlines, Plaintiffs seek an order to show cause.

1.14. A special action may be brought in the superior court for the county that is the

principal place of business for the public officer or body being sued. RPSA 4(b).

1.15. This Court has jurisdiction to hear this matter and venue is proper pursuant to

1

2

3

4

5

6

7

A.R.S. §§ 12-2001, 12-2021, 16-672, RPSA 1-4, and other applicable law.8

1.16. Under Arizona law, a special action may be litigated as a class action. See Arnold9

v. Arizona Dep t of Health Sen’s., 160 Ariz. 593, 606, 775 P.2d 521, 534 (1989).10

1.17. Under Ariz. R. Civ. P. 23(a) there are four prerequisites that must be met for a

class action.

1.18. Ariz. R. Civ. P. 23(a)(1) states that the class must be so numerous that joinder of

all members is impracticable. In this case, one poll worker signed a declaration that at his

polling place alone this issue affected 80% of voters. This shows that joinder of all

members is impracticable.

1.19. Ariz. R. Civ. P. 23(a)(2) requires that there are questions of law or fact common to

the class. In this case, all members of the class have been affected by issues with having

their ballot read after being provided with sharpies by poll workers. See e.g., Exhibit A.

1.20. Ariz. R. Civ. P. 23(a)(3) requires that the claims or defenses of the representative

parties are typical of the claims or defenses of the class. As discussed above, in this case,

all members of the class and the representative parties have similar claims arising from

the issue of sharpies being provided at polling places by poll workers with respect to their

ballots either not being counted or being improperly subjected to human adjudication.

1.21. Ariz. R. Civ. P. 23(a)(4) requires that the representative parties will fairly and

adequately protect the interests of the class. In this case, the representative parties and

class members have the same interest, that their vote is counted both correctly and

according to law. Even if a particular Plaintiff s ballot was ultimately counted, Plaintiffs

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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emphasize that their concern owes as much to being deprived of their right under Arizona

law to fully automated counting of their ballot as it does to whether their ballot was

ultimately counted. Plaintiffs view automated tabulation of their ballot as an inherently

superior process. Under Arizona law tabulation machines must be certified to have

perfect accuracy. Unlike human adjudicators machines are neither subjective nor subject

to error or bias. As such, the fourth prerequisite has also been met.

1.22. As Arizona law provides that special actions may be litigated as a class action, and

all the requirements of Ariz. R. Civ. P. 23(a) have been met, class action is proper in this

1

2

3

4

5

6

7

8

9 case.

SECTION II10

FACTS11

2.1. Plaintiffs incorporate by reference the preceding allegations.

2.2. Joshua D. Banko was working as a clerk for the Maricopa County Elections

Department at the polling location located at Paradise Valley Mall in Phoenix, Arizona.

2.3. He worked there from approximately 5:30 A.M. to approximately 8:15 P.M.

2.4. Starting at the beginning of the day Joshua D. Banko noticed voters experiencing

problems feeding their ballots into the tabulation machine which cause significant delays

throughout the day.

2.5. Joshua D. Banko was notified by the tabulation machine that it was detecting

errant or extraneous lines outside of the voting section of the ballot. However, in Joshua

D. Banko s presence, voters showed their ballot to the elections marshal and the site

inspector to demonstrate that there were no errant marks on their ballot.

2.6. Ballots that were rejected by one machine were tried on the other tabulation

machine and in different orientations, typically without success.

2.7. Based upon the foregoing, Joshua D. Banko believes that the issue was caused by

the use of sharpies at the polling location.

2.8. Voters who experienced this issue were told by the marshal that they could spoil

their ballot but if they did not care about the candidate for the section of the ballot where

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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they were having the issue, they could double vote and spoil just that vote. The marshal

and site inspector encouraged voters to do this instead of spoiling their ballot and

obtaining a new one.

Joshua D. Banko estimates that approximately 80% of voters at the Paradise

Valley Mall polling place experienced this issue.

2.10. Named Plaintiffs are two voters who experienced issues similar to those identified

by Joshua D. Banko.

2.11. Exhibit B is a true and correct copy of the declaration by Joshua D. Banko setting

out the facts outlined above.

2.12. Plaintiff Laurie Aguilera voted in person in Maricopa County on election day,

November 3, 2020.

2.13. She was provided with a sharpie by the poll workers with which to mark her

1

2

3

2.9.4

5

6

7

8

9

10

11

12

ballot.13

2.14. Plaintiff completed her ballot with the provided sharpie. While completing it she

noticed that the ink was bleeding through.

2.15. Plaintiff has been voting in person for several election cycles. However, upon

information and belief, she has never before been given a sharpie as a marking device by

a poll worker.

2.16. Plaintiff fed her ballot into the ballot box.

2.17. The ballot box failed to properly register her vote causing a poll-worker to cancel

her ballot in the presence of Plaintiff.

2.18. Plaintiff requested a new ballot but, upon infonnation and belief, upon

consultation with the Maricopa County Reorder s Office, the poll workers refused to

provide her with one.

2.19. Plaintiff Donovan Drobina voted in person in Maricopa County on election day,

14

15

16

17

18

19

20

21

22

23

24

25

November 3, 2020.26

2.20. He was provided with a sharpie by the poll workers with which to mark his ballot

and was not given the option of using a ballpoint pen.

27

28

- 5 -App. 41 
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2.21. He attempted to insert his ballot into the slot at the top of the ballot box and it was

rejected.

2.22. The poll worker that assisted him told him that they had been having issues with

the sharpies bleeding through which had been causing issues with the scanner.

2.23. The poll worker had him attempt to put the ballot in the slot at the top of the box

twice, after it failed to scan both times the poll worker had him put the ballot in a slot

lower down on the box.

2.24. Exhibit C is a true and correct copy of the declaration by Donovan Drobina setting

out the facts outlined above.

2.25. According to Pima County Supervisor Allyson Miller, Pima County s instructions

told voters Do NOT use a sharpie type pen as it will bleed through. Pima County also

informed voters that bleed through will most likely cause the ballot to get sent for

[manual] duplication so it can be read by the scanner. See Exhibit D. However,

Maricopa County no longer manually duplicates ballots but instead tries to have ballots

reviewed by human beings to determine voter intent.

2.26. The Arizona Attorney General has received hundreds of voter complaints

regarding the issues described above and is investigating. See Exhibit E.

2.27. Upon information and belief, many other voters have experienced similar issues.

2.28. Upon information and belief not all Arizona counties and polling places provided

in-person voters with sharpies for marking devices.

2.29. Upon information and belief, November 9, 2020 is the first day to canvas the

election results, November 23, 2020 is the last day to canvas the election results, and the

deadline to certify election results is November 30, 2020.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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SECTION III1

CAUSES OF ACTION2

3.1. Plaintiffs incorporate by reference the preceding allegations.3

(Violation ofA.R.S. § 16-502)4

Arizona law provides that [b]allots shall be printed with black ink on white paper

of sufficient thickness to prevent the printing thereon from being discernible from the

back and the same type shall be used for the names of all candidates. A.R.S. § 16-

3.25

6

7

502(A).8

3.3 Defendants violated A.R.S. § 16-502(A) by failing to provide ballots with9

sufficient thickness, and providing sharpies to vote on said ballots, to prevent the sharpies

from bleeding through.

10

11
AARON (UtM) CJ*12

o.13

*COUNTY ATTORNEY

(VOTE FOR NOT MORE THAN 1)

ADEL, ALLISTER (REP) +
GUNNIGLE, JULIE (DEM) Q •

14

15

16

17

O ML.18

19
COUNTY RECORDER

>RE THAN 1)
20

-21
RICHER, STEPHEN I. (REP) #I22
FONTES, ADRIAN P. (DEM) v23

5 Lie*Carom* J
COUNTY SCHOOL SUPERINTENDEN, *

J
24

25

26

27

28

- 7 -App. 43 
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(Failure to Maintain Statutorily Compliant Electronic Voting System)

3.4. Maricopa County utilizes an electronic voting system within the meaning of

A.R.S. § 16-444(A)(4) wherein votes are recorded on a paper ballot by means of

marking, and such votes are subsequently counted and tabulated by vote tabulating

equipment at one or more counting centers.

Vote tabulating equipment means apparatus necessary to automatically

examine and count votes as designated on ballots and tabulate the results. A.R.S. § 16-

1

2

3

4

5

3.5.6

7

444(A)(7) (emphasis supplied).8

3.6. By statute, the county s electronic voting system must, When properly operated,

record correctly and count accurately every vote cast. A.R.S. § 16-446(B)(6).

3.7. In other words, voters have a right to know with certainty that, when they follow

the instructions of election officials, their votes will be counted automatically and

perfectly. The acts of Defendants have deprived them of that right.

3.8. Plaintiff and those like her properly operated the County s electronic voting

system but, upon information and belief, it failed to automatically record her vote. Upon

information and belief, it also failed to record her votes correctly and count them

accurately.

(Failure to Ensure Maximum Degree of Correctness, Impartiality, and Uniformity of

Election Procedures)

3.9. By statute Arizona elections are to be conducted so as to ensure the maximum

degree of correctness, impartiality, and uniformity of procedures for voting and

9

10

11

12

13

14

15

16

17

18

19

20

21

tabulating ballots. See e.g. A.R.S. §§ 16-449(B), 16-452(A), etc.22

3.10. The provision of a sharpie as a marking device fails to satisfy these requirements.

It failed to provide for the maximum degree of correctness because at least some voters

experienced issues having their ballots read because of the use of the sharpie marking

devices. It failed to provide for the maximum degree of impartiality. Nothing is more

impartial than a machine that counts votes with perfect accuracy. Upon information and

belief, some ballots marked with sharpie marking devices had to have voter intent

23

24

25

26

27

28

- 8 -App. 44 
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adjudicated by humans because the machines were unable to read them due to the use of

sharpies. The provision of a sharpie as a marking device failed to provide for the

maximum degree of uniformity insofar as not all voters were provided with sharpies by

poll workers.

1

2

3

4

(Failure to Comply with the Election Procedures Manual)

3.11. By statute Arizona elections are to be conducted pursuant to the Election

Procedures Manual ( EPM ) which has the force of law. A.R.S. § 16-452.1
3.12. Pursuant to the EPM, the marking devices provided to voters must: Provide the

voter with an opportunity (in a private, secret, and independent manner) to correct any

error before the ballot is cast and counted or cast a replacement ballot if the previous

ballot is spoiled or unable to be changed or corrected. EPM p 79.

3.13. Upon information and belief, because of the provision of sharpies as marking

devices, Plaintiff and those like her did not realize that their ballots would not be properly

read or would be read as spoiled until their ballots were cast.

5

6

7

8

9

10

11

12

13

14

(A.R.S. Const. Art. II, § 21)15

3.14. Arizonans possess a right to a free and equal election under our state

constitution. A.R.S. Const. Art. II, § 21. This right is implicated when votes are not

16

17

properly counted. Chavez v. Brewer, 222 Ariz. 309, 320, 214 P.3d 397, 408 (App. 2009)

(citing A.R.S. § 16-446(B)(6)).

18

19

3.15. Due to the fact set forth above, the votes of Plaintiff and those like her have not

been properly counted according to the law.

20

21

(A.R.S. Const. Art. II, § 13)22

Privileges and Immunities Clause provides that

No law shall be enacted granting to any citizen, class of citizens, or corporation other

than municipal, privileges or immunities which, upon the same terms, shall not equally

belong to all citizens or corporations. A.R.S. Const. Art. II, § 13.

3.16. The Arizona Constitution23

24

25

26

27

28 1https://azsos.gov/sites/default/files/2019 ELECTIONS PROCEDURES MANUAL APPROVED.pdf

- 9 -App. 45 
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3.17. Upon information and belief the ballots mailed to early voters were thicker than

those used on election day.

3.18. Through the acts and omissions set forth above, Defendants have made it less

likely that the ballots of some, but not all, in-person voters will be counted by a perfect,

automated, process.

1

2

3

4

5

CAUSE OF ACTION VIOLATION OF RPSA 36

3.19. A plaintiff may raise the following questions via special action:

(a) Whether the defendant has failed to exercise discretion which he has a duty to

exercise; or to perform a duty required by law as to which he has no discretion; or

(b) Whether the defendant has proceeded or is threatening to proceed without or in excess

of jurisdiction or legal authority; or

(c) Whether a determination was arbitrary and capricious or an abuse of discretion.

3.20. Through the acts and omissions set forth above, Defendants have failed to

properly exercise their discretion or perform duties required by law as to which they had

no discretion.

3.21. Through the acts and omissions set forth above, Defendants have proceeded in

excess of their jurisdiction or legal authority.

3.22. The determinations of Defendants, discussed above are arbitrary, capricious or

constitute abuses of discretion for the reasons set forth above.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

WHEREFORE Plaintiffs pray:21

A. That this Court accept special action jurisdiction, issue the attached Order to Show

Cause, and set a speedy return.

B. That all ballots that were uncured or denied as a result of Defendants actions be

identified and allowed to be cured.

C. That this Court pennit members of the public who were given sharpie marking

devices to mark their ballots to be present in person to observe the counting of ballots and

the adjudication of voter intent by election workers for ballots that could not be read by

22

23

24

25

26

27

28

- 10 -App. 46 
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machine.1

D. For a Declaration that the behavior of defendants deprived voters of their right to

have their votes read and tabulated with perfect accuracy by an automated system or,

alternatively, that Defendants behavior was otherwise contrary to law.

E. For a declaration that the Defendants use of the sharpies with the ballots provided

violated A.R.S. § 16-502.

F. For attorneys fees and costs pursuant to A.R.S. §§ 12-2030, 12-348, common law

doctrine, and other applicable law.

G. For such other relief as this Court deems just and proper.

2

3

4

5

6

7

8

9

10

11

12

13

Respectfully submitted this 5th day of November, 202014

15

By /s/Alexander Kolodin
Alexander Kolodin

Kolodin Law Group PLLC
3443 N. Central Ave. Ste. 1009

Phoenix, AZ 85012

16

17

18

19 Attorneys for Plaintiffs
20

I CERTIFY that a copy of the of the forgoing will be served on Defendants in conformity
with the applicable rules of procedure with an electronic courtesy copy also sent to the
Maricopa County Attorney due to the expedited nature of the action.

21

22

23 By /s/Alexander Kolodin
24

25

26

27

28
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VERIFICATION1

2
I declare under penalty of perjury that the foregoing is true and correct to the best

of my knowledge. My knowledge of course being limited to the facts of my particular

circumstances.

3

4

5
DocuSigned by:

6 11/ 5/2020
•C2484F857D8844A...7

DATE LAURIE AGUILERA
8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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LAURIE AGUILERA, ET AL ALEXANDER M KOLODIN 

  

v.  

  

ADRIAN FONTES, ET AL 

 

 

 

 

JOSEPH EUGENE LA RUE 

THOMAS J. BASILE 

ROOPALI HARDIN DESAI 

SARAH R GONSKI 

ROY HERRERA 

BRETT W JOHNSON 

  

  

  

 COURT ADMIN-CIVIL-ARB DESK 

DOCKET-CIVIL-CCC 

JUDGE MAHONEY 

  

  

 

 

HEARING SET 

 

 

 The Court has reviewed the parties’ Joint Scheduling Statement, filed 11/6/2020. The 

Court’s view is that this matter needs to proceed to resolution more expeditiously than accounted 

for in the Joint Scheduling Statement, and therefore IT IS ORDERED as follows: 

 

1. Dispositive motions shall be filed, and simultaneously emailed to Court staff and 

opposing counsel, no later than 4:45 p.m. on 11/9/2020, and shall not exceed 5 pages. 

No more than one dispositive motion shall be filed per party. To the extent any of the 

movants have similar interests, they shall endeavor to file a consolidated dispositive 

motion. 
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2. Responses to the dispositive motions shall be filed, and simultaneously emailed to 

Court staff and opposing counsel, no later than 4:45 p.m. on 11/11/2020, and shall not 

exceed 5 pages. To the extent any of the responding parties have similar interests, they 

shall endeavor to file a consolidated Response. 

 

3. No Reply briefs will be permitted. 

 

4. The parties shall simultaneously exchange any witness and evidence disclosure no later 

than midnight on 11/11/2020. 

 

IT IS FURTHER ORDERED setting a virtual Oral Argument on any dispositive motions 

filed along with an Evidentiary Hearing on Plaintiffs’ Special Action for Friday, 11/13/2020 at 

10:00 a.m. (time allotted: 2 hours) in this Division. 

 

Honorable Margaret R. Mahoney 

East Court Building 

101 West Jefferson, Courtroom 411 

Phoenix, Arizona 85003-2202 

Telephone:  (602) 506-0387 

 

 Counsel are hereby advised that the hearing will be conducted via GoToMeeting. Court 

staff will email an invitation to counsel that contains a link and phone number for purposes of 

participating in the hearing remotely. PLEASE NOTE: Counsel are responsible for sharing the 

GoToMeeting invitation with any clients, client representatives and witnesses who will appear 

at the hearing.  

 

IT IS FURTHER ORDERED counsel shall file, no later than midnight on 11/11/2020, a 

Joint Hearing Statement signed by all counsel/parties that includes: 

 

a) Exhibit List and Final List of Witnesses: The Joint Hearing Statement shall 

include an Exhibit titled: Exhibit List and Final List of Witnesses. The 

Exhibit shall contain a list of each party’s exhibits and a list of the names 

of each witness a party actually intends to call at the hearing, and the 

estimated time needed for direct, cross and re-direct examination. 

 

b) Counsel shall confer with one another to attempt to stipulate to as many 

exhibits as possible and shall reflect such stipulations in the Exhibit List 

submitted to the Court and referenced above in “a”. 
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IT IS FURTHER ORDERED that counsel shall immediately notify the Court if they 

reach a settlement of the case or otherwise reach an agreement that the oral argument/evidentiary 

hearing is no longer necessary. 

 

 IT IS FURTHER ORDERED that all hearing Exhibits will need to be submitted 

electronically through the Clerk of Court Exhibit Portal (see website below) and to this Division’s 

staff (see email addresses listed later in this Minute Entry) by no later than noon on 11/12/2020.  

 

 Please visit the following Clerk of Court website for information on submitting Exhibits: 

https://www.clerkofcourt.maricopa.gov/services/exhibits-submission.  The webpage will 

provide instructions and guidance for electronic submission as well as locations for in-person 

(paper) submission of exhibits. Due to the expedited nature of this hearing, electronic exhibits 

are preferred. 

 

 This Division requires Bench copies of all exhibits to be submitted in binders and with 

numbered, tabbed dividers for the Judge’s use. 

 

 Accordingly, IT IS FURTHER ORDERED no later than 1:00 p.m. on 11/12/2020, the 

parties shall deliver their set of Bench copies of Exhibits to this Division. 

  

 IT IS FURTHER ORDERED the parties are directed to exchange their Exhibits before 

presenting same to the Clerk. The parties will make sure they do not present the Clerk a set of 

Exhibits that includes duplicate Exhibits. The parties should not reserve Exhibit numbers for all 

Defendants’ Exhibits, all Plaintiffs’ Exhibits, miscellaneous demonstrative Exhibits, and the like.  

 

 Exhibits are marked in numerical order per party, making it necessary to mark all of one 

party’s exhibits before marking the other party’s. Accordingly, the Defendants’ Exhibits 

numbering shall start at the next number following the last of Plaintiff’s Exhibits. (For example, 

Plaintiff submits 82 exhibits, which are marked Exhibits 1 through 82. Defendants submit 63 

exhibits, which are marked 83 through 145). Please do not combine the parties’ Exhibits. Each 

side’s Exhibits must be submitted separately and in numerical order, this would include any 

Exhibits submitted by any Intervenor as well.  

 

NOTICE: Exhibits Marked But Not Offered 

 

 Exhibits submitted to the Court for an evidentiary hearing/trial, whether through hard copy 

or submitted electronically, that are marked as Exhibits but are not offered into evidence at the 

hearing/trial will be destroyed following the hearing/trial, unless a party requests that the evidence 

be returned at the conclusion of the hearing. Such requests must be filed with the Court and served 

on all parties in advance of the hearing/trial or by no later than the conclusion of the hearing/trial. 
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NOTE: All Court proceedings are recorded digitally and not by a court reporter. Pursuant 

to Local Rule 2.22, if a party desires a court reporter for any proceeding in which a court reporter 

is not mandated by Arizona Supreme Court Rule 30, the party must submit a written request to the 

assigned judicial officer at least ten (10) judicial days in advance of the hearing, and must pay the 

authorized fee to the Clerk of the Court at least two (2) judicial days before the proceeding. The 

fee is $140 for a half-day and $280 for a full day. 

 

Email addresses for Court staff are as follows: 

JA, Jennifer “JJ” Sommerville, Jennifer.Sommerville@jbazmc.maricopa.gov  

Courtroom Assistant/Bailiff, Ana Meza, Ana.Meza@jbazmc.maricopa.gov 

 

To ensure public access to the hearing, members of the public may call into the Court’s 

public access number at 1-646-749-3122, and enter the following public access code: 975-769-

277. Members of the public will only be able to listen to the proceedings and will not be permitted 

to participate. 

 

 

 

* * * * 

 

PLEASE NOTE:  This Division requires that all motions, responses, replies and other 

Court filings in this case must be submitted individually.  Counsel shall not combine any motion 

with a responsive pleading. All motions are to be filed separately and designated as such. No filing 

will be accepted if filed in combination with another. Additionally, all filings shall be fully 

self-contained and shall not “incorporate by reference” other separate filings for review and 

consideration as part of the pending filing. 

 

 ALERT: Due to the spread of COVID-19, the Arizona Supreme Court Administrative 

Order 2020-79 requires all individuals entering a Court facility to wear a mask or face covering at 

all times while they are in the Court facility. With limited exceptions, the Court will not provide 

masks or face coverings. Therefore, any individual attempting to enter the Court facility must have 

an appropriate mask or face covering to be allowed entry to the Court facility. Any person who 

refuses to wear a mask or face covering as directed will be denied entrance to the Court facility or 

asked to leave. In addition, all individuals entering a Court facility will be subject to a health 

screening protocol. Any person who does not pass the health screening protocol will be denied 

entrance to the Court facility. 
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Alexander Kolodin (SBN 030826) 
Christopher Viskovic (SBN 035860) 
Chris Ford (SBN 029437) 
KOLODIN LAW GROUP PLLC 
Alexander.Kolodin@KolodinLaw.com  
CViskovic@KolodinLaw.com    
CFord@KolodinLaw.com    
3443 N. Central Ave. Ste. 1009 
Phoenix, AZ  85012 
Telephone: (602) 730-2985 
Facsimile: (602) 801-2539 
 
Sue Becker (MO 64721)* 
Public Interest Legal Foundation 
32 E. Washington Street, Suite 1675 
Indianapolis, IN 46204 
Tel: (317) 203-5599 Fax: (888) 815-5641  
sbecker@publicinterestlegal.org   
Attorneys for Plaintiffs 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA  
 

IN AND FOR THE COUNTY OF MARICOPA 
 
LAURIE AGUILERA, a registered voter in 
Maricopa County, Arizona; DONOVAN 
DROBINA, a registered voter in Maricopa 
County, Arizona ; DOES I-X; ON THEIR 
OWN BEHALF AND ON BEHALF OF 
ALL THOSE SIMILARLY SITUATED; 
 
                         Plaintiffs, 
 v. 
 
ADRIAN FONTES, in his official capacity 
as Maricopa County Recorder; et al.; 
 

 
                     
Defendants. 

 
 

 
Case No. CV2020-014083 
 
 

NOTICE OF DISMISSAL 
 

(Assigned Hon. Margaret Mahoney) 
 

 
 
 
 

  

 Plaintiffs, pursuant to Ariz. R. Civ P. 41(a)(1)(A)(i), voluntarily dismiss without 

prejudice the claims in the above-entitled action against Defendants. 

 

RESPECTFULLY SUBMITTED this 7th day of November, 2020    
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By /s/Christopher Alfredo Viskovic  

 Alexander Michael del Rey Kolodin 
Christopher Alfredo Viskovic 

Chris Ford 
   Kolodin Law Group PLLC 

3443 N. Central Ave. Ste. 1009 
  Phoenix, AZ 85012 

Attorneys for Plaintiffs 
 

 
I CERTIFY that a copy of this document will be served upon any opposing parties in 
conformity with the applicable rule of procedure. 
 
 

    DATED this 7th day of November, 2020

       

Kolodin Law Group PLLC 
 

By /s/Christopher Alfredo Viskovic  
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 CLERK OF THE COURT 

HONORABLE DANIEL J. KILEY P. McKinley 

 Deputy 

  

   

  

DONALD J TRUMP FOR PRESIDENT INC, et 

al. 

THOMAS J. BASILE 

  

v.  

  

KATIE HOBBS, et al. ROOPALI HARDIN DESAI 

  

  

  

 SARAH R GONSKI 

ALEXANDER M KOLODIN 

KORY A LANGHOFER 

CHRISTOPHER A VISKOVIC 

CHRISTOPHER B FORD 

SUE BECKER 

JOSEPH I VIGIL 

JOSEPH EUGENE LA RUE 

DANIEL A ARELLANO 

EMILY M CRAIGER 

THOMAS PURCELL LIDDY 

COURT ADMIN-CIVIL-ARB DESK 

DOCKET-CIVIL-CCC 

JUDGE KILEY 

  

  

 

 

MINUTE ENTRY 

 

 

 East Court Building – Courtroom 911 

 

3:01 p.m. This is the time set for virtual Order to Show Cause Return Hearing. Plaintiffs 

Donald J. Trump for President, Inc., Republican National Committee and Arizona Democratic 
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Party are represented by counsel, Kory Langhofer for attorney of record Thomas Basile.  

Defendant Katie Hobbs (in her official capacity as the Arizona Secretary of State) is represented 

by counsel, Roopali Hardin Desai.  Defendant Adrian Fontes (in his official capacity as the 

Maricopa County Recorder) and Defendants Jack Sellers; Steve Chucri; Clint Hickman; Bill Gates 

and Steve Gallardo (in their official capacities as members of the Board of Supervisors for 

Maricopa County)  (collectively, the “Maricopa County Defendants”) are represented by counsel, 

Thomas P. Liddy and Joseph LaRue. Proposed Intervener Arizona Democratic Party is represented 

by counsel, Sarah R. Gonski.  Proposed Interveners Laurie Aguilera and Donovan Drobina are 

represented by counsel, Alexander Kolodin, Christopher Viskovic and Sue Becker.  All 

appearances are virtual via the GoToMeeting platform. 

 

A record of the proceedings is made digitally in lieu of a court reporter.  

 

The Maricopa County Defendants object to proceeding with today’s Order to Show Cause 

hearing on the grounds of lack of service. 

 

Discussion is held regarding the Court’s disclosure contained in the Order to Show Cause 

filed November 9, 2020. 

 

Following discussion, the Court will recess to provide counsel the opportunity to review 

the Order to Show Cause in detail. 

 

3:11 p.m. Court stands at recess. 

 

3:31 p.m.  Court reconvenes with counsel present. 

 

 A record of the proceedings is made digitally in lieu of a court reporter. 

 

Further discussion is held regarding the Court’s disclosure contained in the Order to Show 

Cause filed November 9, 2020.  

 

The parties find no conflict of interest exists and have no objection to the Court proceeding. 

 

Discussion is held regarding the Proposed Intervenor Arizona Democratic Party’s Motion 

to Intervene filed November 9, 2020. 

 

Following discussion and there being no objections, 

 

IT IS ORDERED granting Arizona Democratic Party’s Motion to Intervene. 
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Argument is presented regarding the Proposed Intervenors Laurie Aguilera and Donovan 

Drobina’s Motion to Intervene filed November 9, 2020. 

 

For the reasons stated on the record, 

 

IT IS ORDERED denying Proposed Intervenors Laurie Aguilera and Donovan Drobina’s 

Motion to Intervene. 

 

Discussion is held regarding how this matter should proceed. 

 

Following discussion, and for the reasons stated on the record, 

 

IT IS ORDERED setting a combined Evidentiary Hearing and Oral Argument on the legal 

issues on November 12, 2020 at 9:30 a.m. (time allotted: 5 hours) in this division via the 

GoToMeeting platform. 

 

https://www.gotomeet.me/Rolena  

 

Parties can access the hearing by using a telephone by calling: 

 

Telephone Number:           +1 (786) 535-3211 

Access Code:                        346-956-893 

 

The audience line is: 

 

Telephone Number:           1-877-309-2073 

Access Code:                       697-460-909 

 

If you have trouble accessing the hearing, contact Judge Kiley’s judicial staff at 602-

372-3839. 

 

Time allocation for the hearing shall be as follows: 

 

Plaintiffs:  2.5 hours 

Government Defendants:  1.5 hours 

Intervenor:  1.0 hours 

 

IT IS FURTHER ORDERED the parties shall file and exchange simultaneous pre-

hearing briefs no later than November 10, 2020 at 8:00 p.m.  The parties shall exchange their 
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briefing by email and also to this division.  Plaintiff’s prehearing brief shall not exceed a combined 

page count of 50 pages.  The Defendants and intervenor’s briefs shall not exceed 17 pages each. 

 

IT IS FURTHER ORDERED each party shall file and exchange lists of witnesses and 

exhibits by no later than November 10, 2020 at 3:00 p.m.  

 

IT IS FURTHER ORDERED by no later than 3:00 p.m. November 10, 2020, the parties 

shall submit their exhibits through the exhibit submission portal at this link   

https://www.clerkofcourt.maricopa.gov/services/exhibits-submission or deliver them to this 

division for marking. 
 

For electronic and in-person exhibit submission, please visit, 

https://www.clerkofcourt.maricopa.gov/services/exhibits-submission.  The webpage will provide 

instructions and guidance for electronic submission as well as locations for in-person submission 

of exhibits. 

 

NOTICE: Exhibits Marked But Not Offered 

 

Exhibits submitted to the court for an evidentiary hearing/trial, whether through hard copy 

or submitted electronically, that are marked as exhibits but are not offered into evidence at the 

evidentiary hearing will be destroyed following the hearing/trial, unless a party requests that the 

evidence be returned at the conclusion of the hearing.  Such requests must be filed with the Court 

and served on all parties in advance of the hearing or by no later than the conclusion of the hearing. 

 

4:36 p.m. Matter concludes.  

 

 Due to the spread of COVID-19, the Arizona Supreme Court Administrative Order 

2020-79 requires all individuals entering a court facility to wear a mask or face covering at all 

times they are in the court facility.  With limited exceptions, the court will not provide masks or 

face coverings.  Therefore, any individual attempting to enter the court facility must have an 

appropriate mask or face covering to be allowed entry to the court facility.  Any person who 

refuses to wear a mask or face covering as directed will be denied entrance to the court facility or 

asked to leave.  In addition, all individuals entering a court facility will be subject to a health 

screening protocol.  Any person who does not pass the health screening protocol will be denied 

entrance to the court facility. 
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