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l. INTRODUCTION

Pursuant to Federal Rule of Civil Procedure 24, Proposed Intervenor-Defendants North
Carolina Alliance for Retired Americans (the “Alliance”), Barker Fowler, Becky Johnson, Jade
Jurek, Rosalyn Kociemba, Tom Kociemba, Sandra Malone, and Caren Rabinowitz (collectively
“Alliance Intervenors”) move to intervene as defendants in the above-titled action.

Plaintiffs Timothy K. Moore and Philip E. Berger (collectively “Legislative Plaintiffs”) are
currently parties to an ongoing state court action in which the Alliance Intervenors challenge
several restrictions to in-person and absentee voting as applied in the November general election
(the “State Court Lawsuit”). Eight days ago, the Alliance Intervenors and the North Carolina State
Board of Elections and its chair, Damon Circosta (collectively, the “State Board”) filed a joint
motion for entry of a consent judgment in the State Couri Lawsuit, which referenced and attached
three numbered memos that Plaintiffs now seek tc attack in this lawsuit. See Pls.” and Executive
Defs.” Joint Mot. for Entry of a Consent Judgirient, Exhibit 1. The Alliance Intervenors and State
Board’s motion is still pending before<the Wake County Superior Court, which is scheduled to
hear it on October 2, 2020. But, rather than lodge their objections in the State Court Lawsuit in
accordance with state court procedures, the Legislative Plaintiffs have joined forces with two
individual voters and one Republican state congressional candidate in a pre-emptive, collateral
attack against the proposed settlement.

Never mind that the Wake County Superior Court has indicated it intends to consider
exactly the types of objections that Plaintiffs now seek to raise with this Court instead. By filing
this action, Plaintiffs ask this Court to sit in review of the Wake County Superior Court proceedings
and effectively enjoin any ruling that would result in the State Court’s approval of the proposed
Consent Judgment. Not only is this lawsuit procedurally (and legally) improper, Plaintiffs’

requested relief would deny the Alliance Intervenors rights guaranteed under the State
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Constitution, including the ability to exercise the franchise safely and reliably in the midst of the
coronavirus pandemic. Plaintiffs’ attempt to preemptively undermine a State Court judgment in
the State Court Lawsuit poses a clear and direct threat to Alliance Intervenors’ rights and legal
interests.

For the reasons set forth below, Alliance Intervenors meet the requirements for intervention
as a matter of right under Rule 24(a)(2). In the alternative, the Alliance Intervenors request that
the Court grant them permissive intervention pursuant to Rule 24(b). In accordance with Rule
24(c), a proposed Answer is attached as Exhibit 2.

1. BACKGROUND

On August 10, 2020, Alliance Intervenors filed a complaint, which they amended on
August 18, in the General Court of Justice, Superior Cauit Division, Wake County, challenging
certain election laws and procedures that impose ungue burdens on in-person and absentee voting
for the November election, in light of the CCViD-19 pandemic, under the Free Elections Clause,
art. I, 8 10, and the Equal Protection Clause, art. I, § 19, of the North Carolina Constitution. Am.
Compl. 11 122-141. N.C. All. for Retired Americans v. N.C. State Bd. of Elections, No. 20-CVS-
8881. The State Court Lawsuit names the State Board as defendants. Legislative Plaintiffs
intervened in that lawsuit, pursuant to N.C.G.S. § 1-72.2(b) which provides the Speaker of the
House of Representatives and the President Pro Tempore of the Senate with “standing to intervene
on behalf of the General Assembly as a party in any judicial proceeding challenging a North
Carolina statute or provision of the North Carolina Constitution.” On August 24, the Republican
National Committee, National Republican Senatorial Committee, National Republican
Congressional Committee, Donald J. Trump for President, Inc., and the North Carolina Republican
Party (collectively the “Republican Committees™) also moved to intervene as defendants. Both

groups were admitted into the case.
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Alliance Intervenors moved for a preliminary injunction on August 18, 2020, seeking an
order (1) enjoining the enforcement of the absentee ballot receipt deadline set forth in N.C.G.S. 8§
163-231(b)(1), (2), as applied to ballots submitted through the United States Postal Service (USPS)
for the November general election, and ordering the State Board to count as otherwise eligible
ballots postmarked by Election Day and received by county boards of elections up to nine days
after Election Day; (2) enjoining the enforcement of the witness requirements for absentee ballots
set forth in N.C.G.S. 8 163-231(a), as applied to voters residing in single person or single-adult
households; (3) enjoining the enforcement of N.C.G.S. § 163-231(b)(1) to the extent that it requires
voters to pay for postage to mail their ballots, and ordering the State Board to provide postage for
absentee ballots submitted by mail in the November electian; (4) ordering the State Board to
provide uniform guidance and training for election officials engaged in signature verification and
instruct county election officials not to reject absentee ballots due to perceived non-matching
signatures until the county officials receive such guidance and undergo training; (5) enjoining the
enforcement of N.C.G.S. 88 162-226.3(a)(5), 163-230.2(c) and (e), 163-231(b)(1), and any other
laws that prohibit individuals or grganizations from assisting voters to submit absentee ballots or
to fill out and submit absentee ballot request forms; and (6) enjoining the enforcement of N.C.G.S.
§ 163-227.2(b) and any other laws that prevent county election officials from providing additional
one-stop (“early””) voting days and ordering the State Board to allow county election officials to
expand early voting by up to an additional 21 days for the November election. In support of their
motion, Plaintiffs filed a memorandum along with over 500 pages of evidence in the form of expert
reports, voter and other affidavits, and official documents.

Before the preliminary injunction hearing, Alliance Intervenors and the State Board

reached an agreement to potentially resolve Alliance Intervenors’ claims and filed a Joint Motion
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for Entry of a Consent Judgment, along with the proposed Consent Judgment and three exhibits
thereto (Numbered Memos 2020-19, 2020-22, and 2020-23). The express objective of the
proposed Consent Judgment is

to avoid any continued uncertainty and distraction from the uniform administration

of the 2020 elections, protect the limited resources of the Consent Parties, ensure

that North Carolina voters can safely and constitutionally exercise the franchise in

the 2020 elections, and ensure that election officials have sufficient time to

implement any changes for the 2020 elections and educate voters about these

changes.
Consent Judgment 8 V.

Under the terms of the proposed Consent Judgment, the State Board would agree to:
(1) count ballots postmarked by Election Day, if they are otherwise eligible and received up to
nine days after Election Day (the same deadline imposed Tor military and overseas voters), see
N.C.G.S. 88 163-258.10, 163-258.12(a), 163-182.5(h); (2) maintain a cure process for certain
deficiencies with absentee ballots, including missing voter, witness, or assistant signatures and
addresses; (3) instruct county boards to designate separate, manned absentee ballot drop-off
stations at all one-stop early voting iocations and county board offices, at which voters and
authorized persons may returri -absentee ballots in person; and (4) take reasonable steps to inform
the public of these changes. Consent Judgment § VI. Alliance Intervenors agreed to withdraw their
Motion for Preliminary Injunction, and to dismiss their remaining claims upon entry of the Consent
Judgment. Id.

Four days after Alliance Intervenors and the State Board filed their Joint Motion for Entry
of a Consent Judgment, but before the state court’s October 2, 2020 hearing on the motion,
Plaintiffs filed their complaint in this Court. That same day, the other intervenors in the State Court

Lawsuit, the Republican Committees, filed a similar lawsuit, also in the Eastern District of North

Carolina (Western Division), seeking similar relief: to preemptively enjoin enforcement of the
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proposed Consent Judgment currently pending before the Wake County Superior Court. See Wise
v. N.C. State Bd. of Election, No. 5:20-cv-00505-M, ECF No. 1.

Ill.  ARGUMENT
A. Legal Standard

The Fourth Circuit has stated that “liberal intervention is desirable to dispose of as much
of a controversy ‘involving as many apparently concerned persons as is compatible with efficiency
and due process.”” Feller v. Brock, 802 F.2d 722, 729 (4th Cir. 1986) (quoting Nuesse v. Camp,
385 F.2d 694, 700 (D.C. Cir. 1967)).

Rule 24(a)(2) provides that “the court must permit anyone to intervene” as of right who:

claims an interest relating to the property or transaction that is the subject of the

action, and is so situated that disposing of the actioin may as a practical matter

impair or impede the movant's ability to protect is-interest, unless existing parties

adequately represent that interest.
Fed. R. Civ. P. 24(a)(2).

In the alternative, on timely motion; permissive intervention may be granted to anyone who
“has a claim or defense that shares with the main action a common question of law or fact.” Fed.
R. Civ. P. 24(b)(1)(B).

B. Alliance Intervenors have standing.

The Fourth Circuit has not addressed whether a proposed intervenor must establish Article
IIT standing and, “given the silence on the issue by the Fourth Circuit,” at least one district court
has “decline[d] to impose such a requirement[.]” N.C. State Conference of NAACP v. Cooper, 332
F.R.D. 161, 165 (M.D.N.C. 2019). The Supreme Court’s decision in Town of Chester, N.Y. v.
Laroe Estates, Inc., 137 S. Ct. 1645, 1651 (2017), suggests that Article 11l standing need not be

established where, as here, applicants move to intervene as defendants and do not seek “relief that
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is different from that which is sought by a party with standing.” In any event, even if Article Ill
standing were required to intervene as defendants, Alliance Intervenors readily meet this standard.

At the outset, Alliance Intervenors have concrete, particularized, and legally protected
interests in the entry and enforcement of the proposed Consent Judgment or any other relief that
the Wake County Superior Court issue in response to Alliance Intervenors’ state constitutional
claims. The proposed Consent Judgment protects Alliance Intervenors’ right to vote and to have
that vote counted under the North Carolina Constitution, particularly in light of well-documented
postal service delivery delays, and the health risks posed by the COVID-19 pandemic.! Potential
infringement of constitutional rights is a legally cognizable interest:sufficient to constitute injury
in fact for purposes of intervention. See, e.g., Baker v. Carr, 369 U.S. 186, 207-08 (1962) (finding
impairment of the right to vote is a legally cognizable injury).

Plaintiffs’ requested relief would also require the Alliance to divert time and resources
from its other activities to remedy the suppressive and disenfranchising effects that a temporary
restraining order would have on North‘Carolina voters. Specifically, the Alliance would have to
engage in efforts to ensure that its‘members—the vast majority of whom are over the age of 65,
placing them at elevated risk of severe illness from COVID-19—are not disenfranchised by the
Election Day receipt deadline or other restrictions to voting by mail, particularly given the risk of
conflicting judicial orders. Such an expenditure would necessarily divert resources from the
Alliance’s other pre-election activities, such as its robust public policy and issue advocacy work,

all of which imposes cognizable harm on the organization and its members. See, e.g., Nat’l Council

1 See, e.g., https://about.usps.com/who/legal/foia/documents/election-mail/election-mail-2020-
pages-52-75.pdf;
https://s3.amazonaws.com/dl.ncsbe.gov/sboe/numbermemo/2020/Numbered%20Mem0%202020
-14 _Emergency%200rder%200f%20July%2017%2C%202020.pdf.
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of La Raza v. Cegavske, 800 F.3d 1032, 1040 (9th Cir. 2015) (finding “concrete and particular”
injury where plaintiffs alleged that but for defendants’ conduct, they “would be able to allocate
substantial resources to other activities central to [their] mission[s]” (alterations in original) (citing
Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982))); Crawford v. Marion Cty. Election
Bd., 472 F.3d 949, 951 (7th Cir. 2007) (concluding “new law injure[d] the Democratic Party by
compelling the party to devote resources” that it would not have needed to devote absent the new
law), aff’d, 553 U.S. 181 (2008); Democratic Nat’l Comm. v. Reagan, 329 F. Supp. 3d 824, 841
(D. Ariz. 2018) (finding standing where law “require[d] Democratic organizations . . . to retool
their [get-out-the-vote] strategies and divert [] resources”), rev'd on other grounds sub nom.
Democratic Nat’l Comm. v. Hobbs, 948 F.3d 989 (9th Cir. 2020) (en banc).

In evaluating standing for purposes of an intervention motion, courts “accept as true the
movants’ allegations of injury, causation, and redressability, unless the pleading reflects a ‘sham’
or ‘frivolity.”” Liddell v. Special Admin. Bd.,"894 F.3d 959, 965 (8th Cir. 2018) (quoting Kozak v.
Wells, 278 F.2d 104, 109 (8th Cir. 1969)). As Alliance Intervenors have demonstrated, harm to
their protected interests is clearly iimminent and causally connected to the relief Plaintiffs seek. See
ACLU of Minn. v. Tarek ibn Ziyad Acad., 643 F.3d 1088, 1093 (8th Cir. 2011) (holding intervenor
satisfied traceability requirement where defendant would have been compelled to cause alleged
constitutional injury to intervenor if plaintiff prevailed). Alliance Intervenors therefore have
standing to intervene as defendants in this action.

C. Alliance Intervenors are entitled to intervene as a matter of right under Rule
24(a)(2).

Alliance Intervenors satisfy the requirements to intervene in this action as of right.
Specifically, (1) the motion is timely; (2) Alliance Intervenors have substantial interests in the

subject matter of the action; (3) denial of their motion would impair or impede the Alliance
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Intervenors’ ability to protect their interests; and (4) their interests are not adequately represented
by the existing parties to the litigation. Fed. R. Civ. P. 24(a)(2); Teague v. Bakker, 931 F.2d 259,

260-61 (4th Cir. 1991),

1. Alliance Intervenors’ motion to intervene is timely.

Filed just four days after the Complaint in this action, the Alliance Intervenors’ Motion is
unquestionably timely. For this threshold requirement, courts must consider “first, how far the
underlying suit has progressed; second, the prejudice any resulting delay might cause the other
parties; and third, why the movant was tardy in filing its motion.” Alt v. U.S. EPA, 758 F.3d 588,
591 (4th Cir. 2014). Here, the Alliance Intervenors seek to intervene at the earliest possible stage
of the lawsuit, when no responsive pleadings have been filed oy the Defendants in response to the
Complaint; no further action has been taken on the merits of Plaintiffs’ claims; nor is there a
scheduling order. Because there has been no delay-at all, the Alliance Intervenors clearly meet this
requirement.

2. Alliance Intervenors ave significant, legally cognizable interests in the

substance of this litigation, the disposition of which may impair their ability
to protect these interests.

Alliance Intervenors meet the third factor for intervention as of right because the
disposition of Plaintiffs’ collateral attack against the proposed Consent Judgment in the pending
state court action may, “as a practical matter,” impair or impede the ongoing proceedings
concerning the entry of that Consent Judgment, and with it, the rights that it secures for the Alliance
Intervenors. Virginia v. Westinghouse Elec. Corp, 542 F.2d 214, 216 (4th Cir. 1976); see Fed. R.
Civ. P. 24(a)(2); Teague, 931 F.2d at 260—61 (“This court has interpreted Rule 24(a)(2) to entitle
an applicant to intervention of right if the applicant can demonstrate . . . that the protection of this

interest would be impaired because of the action.”).
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To intervene as of right, an applicant must have “a significantly protectable interest” in the
outcome of the lawsuit. Teague, 931 F.2d at 261 (quoting Donaldson v. United States, 400 U.S.
517, 531 (1971)). In other words, the applicant must “stand[s] to gain or lose” from the “legal
operation” of the judgment of that action. Id. And an applicant can demonstrate a protectable
interest even when its gain or loss is “contingent upon the outcome of other pending litigation.”
Id. As the Fourth Circuit has acknowledged, litigants that obtained a judgment in a prior action are
entitled to intervene as of right in a later action that threatens the relief awarded under the prior
judgment. See id. (finding intervenors’ “ability to protect their interest would be impaired or
impeded” by a judgment that would put the intervenors’ ability to satisfy a prior judgment at risk).

Because Plaintiffs’ lawsuit effectively seeks to block a proposed Consent Judgment which
is pending approval in an ongoing state court action in whitch Alliance Intervenors, the State Board,
and Legislative Plaintiffs are parties, a court order granting Plaintiffs’ requested relief will
indisputably impede the ability of Alliance intervenors to enforce their constitutional rights
through the Consent Judgment or any other relief the Wake County Superior Court may order. See
Turn Key Gaming, Inc. v. Oglala Sioux Tribe, 164 F.3d 1080, 1081-82 (8th Cir. 1999) (finding
interest requirement “easily satisfie[d]” where “[t]he disposition of the lawsuit . . . may require
resolution of legal and factual issues bearing on the validity of [] agreements” in which proposed
intervenor had interests).

Beyond Alliance Intervenors’ interests in enforcing the proposed Consent Judgment, they
also risk infringement of their constitutional right to vote if Plaintiffs’ requested relief is granted.
As Alliance Intervenors argued in the state court action, the Election Day receipt deadline imposes
a severe burden on voters in the November election who will encounter extended mail delivery

timelines which are incompatible with the State’s deadlines for the receipt of absentee ballots
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postmarked by Election Day, all during a global pandemic that imposes health risks on those who
seek to vote in person. Alliance Intervenors—which include both individual voters who risk
disenfranchisement and the North Carolina Alliance for Retired Americans, an organization
dedicated to promoting the franchise and ensuring the full constitutional rights of its members—
have a cognizable interest in protecting the constitutional rights that form the basis of their state
court lawsuit and the rights of their members who might lose the ability to have their votes counted.
See, e.g., Crawford, 472 F.3d at 951 (“The Democratic Party [] has standing to assert the rights of
those of its members who will be prevented from voting by the new law.”); Ohio Org.
Collaborative v. Husted, 189 F. Supp. 3d 708, 726 (S.D. Ohio 2016) (political party “established
an injury in fact” where “the challenged provisions will make it more difficult for its members and
constituents to vote™), rev'd on other grounds sub nom. Ohio Democratic Party v. Husted, 834
F.3d 620 (6th Cir. 2016). Moreover, as discussed in Part I11.B supra, the disruptive and
disenfranchising effects of Plaintiffs’ lawsuit'would require Alliance to divert resources to protect
the rights of their members. Intervenors therefore satisfy the second and third requirements of Rule
24(a)(2).

3. Alliance Intervenors’ interests are not adequately represented by the
Defendants.

Finally, the Defendants in this case consist of the same parties who are adverse to Alliance
Intervenors in the State Court Lawsuit. Under these circumstances, the Alliance Intervenors clearly
satisfy the “minimal” burden of “demonstrating lack of adequate representation.” Teague, 931 at
262. That the State Board is adverse to Alliance Intervenors in ongoing, related litigation is
sufficient by itself to demonstrate a lack of adequate representation. See, e.g., Maxum Indem. Co.
v. Biddle Law Firm, PA, 329 F.R.D. 550, 556 (D.S.C. 2019) (finding intervenors interests were

not adequately represented where parties seeking intervention were adverse to defendants in a
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related state-court action brought by the intervenors); Hartford Acc. & Indem. Co. v. Crider, 58
F.R.D. 15, 18 (N.D. Ill. 1973) (same).

Although Alliance Intervenors and the State Board were ultimately able to reach an
agreement in state court, Alliance Intervenors have specific interests implicated by the litigation
which they cannot rely on the State Board to adequately protect. Not only were Alliance
Intervenors forced to sue the State Board to obtain any relief, the proposed Consent Judgment was
the product of negotiation and compromise, requiring Alliance Intervenors to forego several of
their claims. Accordingly, “there is no assurance that the state will continue to support all the
positions taken” by the Alliance Intervenors. To the contrary, “what the state perceives as being in
its interest may diverge substantially from” the interests of Alitance Intervenors. Mille Lacs Band
of Chippewa Indians v. Minnesota, 989 F.2d 994, 1001 (sth Cir. 1993).

As one court recently explained while granting intervention under similar circumstances,

Although Defendants and the Proposed Intervenors fall on the same side of the

dispute, Defendants’ interests in the implementation of the [challenged law] differ

from those of the Proposed Inteirvenors. While Defendants” arguments turn on their

inherent authority as state executives and their responsibility to properly administer

election laws, the Proposed Intervenors are concerned with ensuring their party
members and the voters they represent have the opportunity to vote in the upcoming

federal election . . . and allocating their limited resources to inform voters about the

election procedures. As a result, the parties’ interests are neither “identical” nor

“the same.”

Issa v. Newsom, No. 2:20-cv-01044-MCE-CKD, 2020 WL 3074351, at *3 (E.D. Cal. June 10,
2020) (citation omitted).

Here, too, the State Board has an undeniable interest in defending both its plans for the

November election and its inherent powers as a state agency. Alliance Intervenors have different

interests: ensuring that they and their members will be have meaningful and safe opportunities to

cast ballots and ensuring that the Alliance’s limited resources are not diverted. See Paher v.
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Cegavske, No. 3:20-cv-00243-MMD-WGC, 2020 WL 2042365, at *3 (D. Nev. Apr. 28, 2020)
(concluding “Proposed Intervenors . . . have demonstrated entitlement to intervene as a matter of
right” where they “may present arguments about the need to safeguard [the] right to vote that are
distinct from Defendants’ arguments”). Because Alliance Intervenors cannot rely on the State
Board (or anyone else in the litigation) to protect their distinct interests, they have satisfied the
fourth requirement and are entitled to intervention as of right under Rule 24(a)(2). See id.; Issa,
2020 WL 3074351, at *4.

D. In the alternative, Alliance Intervenors request that the Court grant them
permission to intervene under Rule 24(Db).

Even if Alliance Intervenors were not entitled to intervene as of right, permissive
intervention would be warranted under Rule 24(b). “On timely motion, the court may permit
anyone to intervene who . . . has a claim or defense that shares with the main action a common
question of law or fact.” Fed. R. Civ. P. 24{b)(1). The court must consider “whether the
intervention will unduly delay or prejudice the adjudication of the original parties’ rights.” Fed. R.
Civ. P. 24(b)(3). In deciding whether to grant permissive intervention, courts consider factors
including “the nature and extent of the intervener’s interest, the intervener’s standing to raise
relevant legal issues, the legal position the intervener seeks to advance, and its probable relation
to the merits of the case.” L.S. ex rel. Ron S. v. Cansler, No. 5:11-CV-354-FL, 2011 WL 6030075,
at *2 (E.D.N.C. Dec. 5, 2011) (citing Spangler v. Pasadena City Bd. of Ed., 552 F.2d 1326, 1329
(9th Cir. 1977)). They may also consider “whether changes have occurred in the litigation so that
intervention that was once denied should be reexamined, whether the intervenors’ interests are
adequately represented by other parties, whether intervention will prolong or unduly delay the
litigation, and whether parties seeking intervention will significantly contribute to full

development of the underlying factual issues in the suit.” Id. (citing Spangler, 552 F.2d at 1329).
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For the reasons set forth above, the motion is timely, intervention will not unduly delay or
prejudice the adjudication of the rights of the original parties, and the Alliance Intervenors are not
adequately represented by the existing defendants. The Alliance Intervenors will undoubtedly raise
common questions of law and fact in defending this lawsuit and the proposed state court Consent
Judgment, including this Court’s authority to enjoin any order that the State Court may enter
approving the Consent Judgment. Beyond that, the interests of Alliance Intervenors are
constitutional in nature and extend to some of the most fundamental rights protected by the North
Carolina Constitution: the right to free elections and to equal protection under the law. Their
participation in this action will contribute to the full development of the factual and legal issues in
this action and will aid the Court in the adjudication of this matter.

IV. CONCLUS{ON

For the reasons stated above, Alliance Intervenors respectfully request that the Court grant

their motion to intervene as a matter of right under Federal Rule of Civil Procedure 24(a)(2) or, in

the alternative, permit them to intervene under Rule 24(b).

Dated: September 30, 2020 Respectfully submitted,

/s/ Narendra K. Ghosh

Narendra K. Ghosh, NC Bar No. 37649
Burton Craige, NC Bar No. 9180
Paul E. Smith, NC Bar No. 45014
PATTERSON HARKAVY LLP
100 Europa Drive, Suite 420
Chapel Hill, NC 27517
Telephone: 919.942.5200
BCraige@pathlaw.com
NGhosh@pathlaw.com
PSmith@pathlaw.com

Marc E. Elias*
Uzoma N. Nkwonta*
Lalitha D. Madduri*
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Jyoti Jasrasaria*

Ariel B. Glickman*
PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005
Telephone: 202.654.6200
Facsimile: 202.654.6211
MElias@perkinscoie.com
UNkwonta@perkinscoie.com
LMadduri@perkinscoie.com
JJasrasaria@perkinscoie.com
AGlickman@perkinscoie.com

Molly Mitchell*

PERKINS COIE LLP

1111 West Jefferson Street, Suite 500
Boise, Idaho 83702

Telephone: (208.343.3434
Facsimile: 208.343.3232
MMiitchell@perksincoie.com

Attorneys for Proposed Intervenor-
Defendants

*Pro Hac Vice Application Forthcoming
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STATE OF NORTH CAROLINA™ ~ = IN THE GENERAL COURT OF JUSTICE

COUNTY OF WAKE SUPERIOR COURT DIVISION
o BT

NORTH CAROLINA ALLIANCE FOR ‘

RETIRED AMERICANS; BARKER (\ o No. 20-CVS-8881

FOWLER; BECKY JOHNSON; JADE /
JUREK; ROSALYN KOCIEMBA; TOM _~
KOCIEMBA; SANDRA MALONE; and

CAREN RABINOWITZ,
Plaintiffs,
V.
PLAINTIFFS’ AND EXECUTIVE
THE NORTH CAROLINA STATE BOARD DEFENDANTS’ JOINT MOTION FOR
OF ELECTIONS; and DAMON CIRCOSTA, ENTRY OF A CONSENT JUDGMENT

in his official capacity as CHAIR OF THE
NORTH CAROLINA STATE BOARD OF
ELECTIONS,

Defendants, and,

PHILIP E. BERGER, in his official capacity as
President Pro Tempore of the North Carolina
Senate; and TIMOTHY K. MOORE, in his
official capacity as Speaker of the North
Carolina House of Representatives,

Intervenor-Defendants.

Plaintiffs North Carolina Alliance for Retired Americans, Barker Fowler, Becky Johnson,
Jade Jurek, Rosalyn Kociemba, Tom Kociemba, Sandra Malone, and Caren Rabinowitz, and
Defendants Damon Circosta and the North Carolina State Board of Elections (“Executive
Defendants”), by and through counsel, respectfully move this Court pursuant to Local Rule 3.4
for entry of a Consent Judgment, filed concurrently with this Joint Motion. In support thereof,

Parties show the Court as follows:
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1. On August 18, 2020, Plaintiffs filed an Amended Complaint, seeking declaratory

and injunctive relief to enjoin North Carolina laws related to in-person and absentee-by-mail

voting in the remaining elections in 2020 that they alleged unconstitutionally burden the right to

vote in light of the current public health crisis caused by the novel coronavirus (“COVID-19”).

2. Also on August 18, Plaintiffs filed a Motion for Preliminary Injunction seeking

to:

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

enjoin the enforcement of the absentee ballot receipt deadline set forth in
N.C.G.S. § 163-231(b)(1), (2), as applied to ballots submitted through the
United States Postal Service (USPS) for the 2020 elections, and order
Defendants to count all otherwise eligible ballots that are postmarked by
Election Day and received by county boards ef elections up to nine days
after Election Day;

enjoin the enforcement of the witness requirements for absentee ballots set
forth in N.C. Gen. Stat. 8 163-231(a), as applied to voters residing in
single-person or single-adult households;

enjoin the enforcement cf N.C. Gen. Stat. § 163-231(b)(1) to the extent
that it requires voters-t¢ pay for postage in order to mail their absentee
ballots;

order Defendants to provide postage for absentee ballots submitted by
mail in the November election;

order iiefendants to provide uniform guidance and training for election
officials engaging in signature verification and instruct county election
officials not to reject absentee ballots due to perceived non-matching
signatures until the county officials receive such guidance and undergo
training;

enjoin the enforcement of N.C. Gen. Stat. 88 163-226.3(a)(5), 163-
230.2(c) and (e), 163-231(b)(1), and any other laws that prohibit
individuals or organizations from assisting voters to submit absentee
ballots or to fill out and submit absentee ballot request forms; and

enjoin the enforcement of N.C. Gen. Stat. § 163-227.2(b) and any other
laws that prevent county election officials from providing additional one-
stop (“early”) voting days and ordering Defendants to allow county
election officials to expand early voting by up to an additional 21 days for
the November election.

-2-
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Plaintiffs filed a brief in support of their Motion on September 4, 2020.

3. Since Plaintiffs moved the Court for preliminary injunctive relief, Plaintiffs and
Executive Defendants have engaged in substantial good-faith negotiations regarding a potential
settlement of Plaintiffs” claims against Executive Defendants.

4. Following extensive negotiation, the Parties have reached a settlement to fully
resolve Plaintiffs’ claims, the terms of which are set forth in the proposed Consent Judgment
filed concurrently with this Joint Motion.

5. As set forth in the Consent Judgment and in the exhibits thereto, (Numbered
Memos 2020-19, 2020-22, and 2020-23), all ballots postmarked by Election Day shall be
counted if otherwise eligible and received up to nine days-after Election Day, pursuant to
Numbered Memo 2020-22. Numbered Memo 2020-19-implements a procedure to cure certain
deficiencies with absentee ballots, including missiitg voter, witness, or assistant signatures and
addresses. Finally, Numbered Memo 2020-Z3 instructs county boards to designate separate
absentee ballot drop-off stations at all one-stop early voting locations and county board offices,
through which voters and authorizad persons may return absentee ballots in person.

6. Plaintiffs and“Executive Defendants further agree to each bear their own fees,
expenses, and costs with respect to all claims raised by Plaintiffs against the Executive
Defendants, and all such claims Plaintiffs allege against the Executive Defendants in this action

related to the conduct of the 2020 elections shall be dismissed.

WHEREFORE Plaintiffs and Executive Defendants respectfully request that this Court grant
their Joint Motion and enter the proposed Consent Judgment, filed concurrently with this motion,
as a full and final resolution of Plaintiffs’ claims against Executive Defendants related to the

conduct of the 2020 elections.
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Dated: September 22, 2020

Marc E. Elias

Uzoma N. Nkwonta

Lalitha D. Madduri

Jyoti Jasrasaria

Ariel B. Glickman

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005
Telephone: 202.654.6200
Facsimile: 202.654.6211
MElias@perkinscoie.com
UNKkwonta@perkinscoie.com
LMadduri@perkinscoie.com
JJasrasaria@perkinscoie.com
AGlickman@perkinscoie.com

Molly Mitchell

PERKINS COIE LLP

1111 West Jefferson Street, Suite 500
Boise, Idaho 83702

Telephone: 208.343.3434
Facsimile: 208.343.3232
MMiitchell@perksincoie.com

Attorneys for Plaintiffs

/s/ Alexander McC. Peters

Alexander McC. Peters, N.C. Bar No. 13654

Terrance Steed

North Carolina Dept. of Justice
Post Office Box 629

Raleigh, N.C. 27602
apeters@ncdoj.gov
tsteed@ncdoj.gov

Attorneys for Executive Defendants

Respectfully submitted,

oy Ll

i

Narendra K. Ghosh, NC Bar No. 37649
Burton Craige, NC Bar No. 9180

Paul E. Smith, NC Bar No. 45014
PATTERSON HARKAVY LLP

100 Europa Drive, Suite 420

Chapel Hill, NC 27517

Telephone: 919.942.5200
BCraige@pathlaw.com
NGhosh@pathlaw.com
PSmith@pathlaw.com

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| certify that | served the foregoing document by email to counsel for defendants,
addressed as follows:

Alexander McC. Peters
N.C. Department of Justice
PO Box 629

Raleigh, NC 27602
apeters@ncdoj.gov
Attorney for Defendants

Nicole Jo Moss, N.C. Bar No. 31958
Cooper & Kirk, PLLC

1523 New Hampshire Avenue NW
Washington DC, 20036
nmoss@cooperkirk.com

Nathan A. Huff, N.C. Bar No. 40626
Phelps Dunbar LLP

GlenLake One

4140 Parklake Avenue, Suite 100
Raleigh, North Carolina 27612-3723
Nathan.Huff@phelps.com

Attorneys for Intervenors

R. Scott Tobin

TAYLOR ENGLISH DUMA LLP
4208 Six Forks Road. Suite 1000
Raleigh, NC. 27609
stobin@taylorenglish.com

Bobby R. Burchfield

KING & SPALDING LLP

1700 Pennsylvania Ave, N.W., Suite 200
Washington. D.C. 20006-4707
BBurchfield@KSLAW.com

Attorneys for Proposed Intervenors

This the 22nd day of September, 2020.

A e

Narendra K. Ghosh
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STATE OF NORTH CAROLINA
COUNTY OF WAKE

NORTH CAROLINA ALLIANCE FOR
RETIRED AMERICANS; BARKER
FOWLER; BECKY JOHNSON; JADE
JUREK; ROSALYN KOCIEMBA; TOM
KOCIEMBA; SANDRA MALONE; and
CAREN RABINOWITZ,

Plaintiffs,
V.

THE NORTH CAROLINA STATE BOARD
OF ELECTIONS; and DAMON CIRCOSTA,
in his official capacity as CHAIR OF THE
NORTH CAROLINA STATE BOARD OF
ELECTIONS,

Defendants, and,

PHILIP E. BERGER, in his official capacity as
President Pro Tempore of the North Carolina
Senate; and TIMOTHY K. MOORE, in his
official capacity as Speaker of the North
Carolina House of Representatives,

Intervenor-Defendants.

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

No. 20-CVS-8881

STIPULATION AND CONSENT
JUDGMENT

Plaintiffs North Carolina Alliance for Retired Americans, Barker Fowler, Becky Johnson,

Jade Jurek, Rosalyn Kociemba, Tom Kociemba, Sandra Malone, and Caren Rabinowitz, and

Executive Defendants Damon Circosta and the North Carolina State Board of Elections

(collectively, “the Consent Parties”) stipulate to the following and request that this Court approve

this Consent Judgment. This Stipulation and Consent Judgment encompasses Plaintiffs’ claims,

which pertain to elections in 2020 (“2020 elections”) and are premised upon the current public

health crisis facing North Carolina caused by the ongoing spread of the novel coronavirus.
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.
RECITALS

WHEREAS on August 10, 2020, Plaintiffs filed a complaint, and, on August 18, 2020,
Plaintiffs filed an amended complaint against Executive Defendants challenging the
constitutionality and enforcement, during the 2020 elections, of: (1) North Carolina’s limitations
on the number of days and hours of early voting that counties may offer, N.C. Gen. Stat. 8 163-
227.2(b); (2) its requirement that all absentee ballot envelopes must be signed by a witness
during the pandemic, as applied to voters in single-person or single-adult households, Bipartisan
Elections Act of 2020, 2020 N.C. Sess. Laws 2020-17, § 1.(a) (“HB 1169”) (the “Witness
Requirement”); (3) its failure to provide pre-paid postage for absentee ballots and ballot request
forms, N.C. Gen. Stat. § 163-231(b)(1) (the “Postage Requirement”); (4) laws requiring county
boards of elections to reject absentee ballots that ars postmarked by Election Day but delivered
to county boards more than three days after the election, as applied to voters who submit ballots
through the United States Postal Service, id. 8§ 163-231(b)(2) (the “Receipt Deadline”); (5) the
practice in some counties of rejecting absentee ballots for signature defects (the “Signature
Matching Procedures™); (6)-iaws prohibiting voters from receiving assistance from the vast
majority of individuals and organizations in completing or submitting their absentee ballot
request forms, 2019 N.C. Sess. Laws 2019-239, § 1.3(a) (“SB 683”), (the “Application
Assistance Ban”); and (7) laws severely restricting voters’ ability to obtain assistance in
delivering their marked and sealed absentee ballots to county boards, and imposing criminal
penalties for providing such assistance, N.C. Gen. Stat. § 163-226.3(a)(5) (the “Ballot Delivery

Ban”) (collectively, the “Challenged Provisions”);

2
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WHEREAS the Complaint seeks to enjoin enforcement of the Challenged Provisions
during the 2020 elections due to the ongoing public health crisis caused by the spread of the
novel coronavirus (COVID-19);

WHEREAS the COVID-19 public health crisis is ongoing, and North Carolina remains
under Executive Order 163, which contemplates a phased reopening of North Carolina but
strongly recommends social distancing, Exec. Order 163, § 2.2, mandates mask wearing in most
business and government settings, id. 8 3.2, imposes capacity limits in most public-facing
business and government settings, id., 8 3.2(e), prohibits mass gatherings, id. 8 7, and states that
“[p]eople who are at high risk of severe illness from COVID-19 are very strongly encouraged to
stay home and travel only for absolutely essential purposes,” id. § 2.1;

WHEREAS North Carolina remains under a state of emergency, declared by the
Governor, “based on the public health emergency posed by COVID-19,” Exec. Order 116, and
under a federal disaster declaration statewide, 85 Fed. Reg. 20701;

WHEREAS as of September<19, 2020, North Carolina has had more than 192,248
confirmed COVID-19 cases, with more than 3,235 fatalities;

WHEREAS COVID-19 case counts continue to grow across the country, and the
director of the Center for Disease Control and Prevention recently warned that the country
should brace for “the worst fall from a public health perspective, we’ve ever had”*;

WHEREAS the Executive Director of the North Carolina State Board of Elections

observed that COVID-19 infections in North Carolina are likely to continue into the fall, through

at least Election Day;2

! Coronavirus in Context: CDC Director Discusses Next Steps in the War Against COVID,

Interview with John Whyte, WebMD (Aug. 13, 2020), https://www.webmd.com/coronavirus-in-
context/video/robert-redfield.

3
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WHEREAS, on June 22, 2020, the Centers for Disease Control and Prevention (CDC)
issued interim guidance to prevent the spread of COVID-19 in election-polling locations.® The
CDC guidance encourages elections officials to:

» “Encourage voters to stay at least 6 feet apart” from each other by posting signs and

providing other visual cues and have plans to manage lines to ensure social distancing

can be maintained;

* Increase the number of polling locations available for early voting and extend hours of

operation at early voting sites;

» Maintain or increase the total number of polling places available to the public on

Election Day to improve the ability to social distance;

* Minimize lines as much as possible, especially in small, indoor spaces;

* “Limit the number of voters in the facility by moving lines outdoors if weather permits

or using a ticket system for access to {he facility”;

» Offer alternatives to in-person-voting;

» Offer alternative voting-options that minimize exposure between poll workers and

voters;

2 N.C. State Bd. of Elections, Emergency Order, Administering the November 3, 2020

General Election During the Global COVID-19 Pandemic and Public Health Emergency (July
17, 2020),
https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/Orders/Executive%20Direc
tor%200rders/Emergency%200rder_2020-07-17.pdf.

3 Considerations for Election Polling Locations and Voters: Interim guidance to prevent
spread of coronavirus disease 2019 (COVID-19), CDC, https://www.cdc.gov/coronavirus/2019-
ncov/community/election-polling-locations.html.

4
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WHEREAS large crowds at early voting and long lines on Election Day may create
public health risks and impose severe burdens on the right to vote, making absentee voting by

mail essential to ameliorate these possibilities;

WHEREAS, as of September 18, 2020, more than 889,273 absentee ballots had already
been requested by North Carolina voters, more than 14 times the number of absentee ballots that
had been requested by this time in 2016;

WHEREAS the absentee voting period for the 2020 elections began on September 4,
2020, N.C. Gen. Stat. § 163-227.10(a), and, as of September 21,:2020, nearly 1,400 absentee
ballots had been flagged for incomplete witness informatior, ‘according to data from the State
Board of Elections®;

WHEREAS, on August 4, 2020, the United States District Court for the Middle District
of North Carolina enjoined the State Board from “the disallowance or rejection . . . of absentee
ballots without due process as to those ballots with a material error that is subject to
remediation.” Democracy N.C. v. N.C. State Bd. of Elections, No. 1:20-cv-00457-WO-JLW
(M.D.N.C. Aug. 4, 2020) (Osteen, J.), ECF 124 at 187. The injunction is to remain in force until
the State Board implements a cure process that provides a voter with “notice and an opportunity
to be heard before an absentee ballot with a material error subject to remediation is disallowed or
rejected.” Id.

WHEREAS courts in other states have enjoined those states from enforcing witness and

notarization requirements, some of which are similar to North Carolina’s Challenged Provisions,

4 North Carolina Early Voting Statistics, u.S. Elections Project,
https://electproject.github.io/Early-Vote-2020G/NC.html.
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for elections occurring this year during the COVID-19 pandemic. See, e.g., Common Cause R.I.
v. Gorbea, No. 20-1753, 2020 WL 4579367, at *2 (1st Cir. Aug. 7, 2020) (denying motion to
stay consent judgment suspending “notary or two-witness requirement” for mail ballots and
finding that “[t]aking an unusual and in fact unnecessary chance with your life is a heavy burden
to bear simply to vote.”), stay denied sub nom. Republican Nat’l Comm. v. Common Cause, No.
20A28, 2020 WL 4680151 (U.S. Aug. 13, 2020); Thomas v. Andino, No. 3:20-cv-01552-JMC,
2020 WL 2617329, at *21 (D.S.C. May 25, 2020) (finding “strong likelihood that the burdens
placed upon [plaintiffs] by” single-witness signature requirement “outweigh the imprecise, and
(as admitted by [defendants]) ineffective, state interests of combating voter fraud and protecting
voting integrity”); League of Women Voters of Va. v. Va. Staie Bd. of Elections, No. 6:20-CV-
00024, 2020 WL 2158249, at *8 (W.D. Va. May 5, 2020) (“In our current era of social
distancing—where not just Virginians, but all Amiericans, have been instructed to maintain a
minimum of six feet from those outsiae their household—the burden [of the witness
requirement] is substantial for a substantial and discrete class of Virginia’s electorate. During
this pandemic, the witness reguifement has become ‘both too restrictive and not restrictive
enough to effectively prevent voter fraud.””); Stipulation and Partial Consent Judgment, LaRose
v. Simon, No. 62-CV-20-3149 (2d Jud. Dist. Minn. June 17, 2020) (approving consent judgment
to not enforce Witness Requirement and Receipt deadline for primary election); Stipulation and
Partial Consent Judgment, LaRose v. Simon, No. 62-CV-20-3149 (2d Jud. Dist. Minn. July 17,

2020) (approving similar consent judgment for November general election);
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WHEREAS the delivery standards for the Postal Service, even in ordinary times,
contemplate at a minimum at least a week for ballots to be processed through the postal system
and delivered to election officials>;

WHEREAS the General Counsel of the Postal Service sent a letter on July 30, 2020 to
North Carolina’s Secretary of State warning that, under North Carolina’s “election laws, certain
deadlines for requesting and casting mail-in ballots are incongruous with the Postal Service’s
delivery standards,” and that “there is a significant risk” that “ballots may be requested in a
manner that is consistent with your election rules and returned promptly, and yet not be returned
in time to be counted.”® In particular, the Postal Service recommended that election officials
transmitting communication to voters “allow 1 week for defivery to voters,” and that civilian
voters “should generally mail their completed ballots a1 least one week before the state’s due
date. In states that allow mail-in ballots to be courited if they are both postmarked by Election
Day and received by election officials by a‘specific date that is less than a week after Election
Day, voters should mail their ballots at-least one week before they must be received by election
officials.” 1d.;

WHEREAS mail deiivery conditions are already leading to greater delays: since mid-
July there have been sharp decreases in the percentage of U.S. Postal Service mail, sent by any

method, delivered on time:’

® State and Local Election Mail—User’s Guide, U.S. Postal Serv. (Jan. 2020),
https://about.usps.com/publications/pub632.pdf.

® Letter to North Carolina Secretary of State from USPS General Counsel, App’x to Compl.,
ECF No. 1-1 at 53-55, Commonwealth of Pennsylvania v. DeJoy, No. 2:20-cv-04096-GAM
(E.D. Pa. Aug. 21, 2020).

" Service Performance Measurement PMG Briefing, U.S. Postal Serv. (Aug. 12, 2020),
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/documents/PMG%20Briefi
ng_Service%20Performance%20Management_08 12 2020.pdf.
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WHEREAS on August 21, 2020, the State of North Carolina, along with six other states
filed a lawsuit challenging the Postal Service’s procedural changes that the State alleges will
likely delay election mail even further, creating a “significant risk” that North Carolina voters
will be disenfranchised by the State’s relevant deadlines governing absentee ballots;

WHEREAS increases in absentee voting, coupled with mail delays, threaten to slow
down the process of mailing and returning absentee ballots, and appear likely to impact the 2020
elections;

WHEREAS pursuant to N.C. Gen. Stat. § 163-231(b)(2)(c), North Carolina already
accepts military and overseas absentee ballots until the end of kusiness on the business day
before the canvass which occurs no earlier than the tenth day-after the election, see id. § 163-
182.5(b);

WHEREAS for the April 7, 2020 primary election in Wisconsin, the U.S. Supreme
Court affirmed the implementation of a postmark rule, whereby ballots postmarked by Election
Day could be counted as long as they vvere received within six days of Election Day, Republican
Nat’l Comm. v. Democratic Nat’i*Comm., 140 S. Ct. 1205, 1207 (2020), and other courts have
also extended Election Day Receipt Deadlines in light of the current public health crisis. See
Mich. All. for Retired Americans v. Benson, No. 20-000108-MM (Mich. Ct. Cl. Sept. 18, 2020)
(extending ballot receipt deadline for November 2020 election); Pa. Democratic Party v.
Boockvar, K., 133 MM 2020, 2020 WL 5554644 (Pa. Sept. 17, 2020) (extending ballot receipt
deadline for the November 2020 election); New Ga. Project v. Raffensperger, No. 1:20-cv-
01986-ELR (N.D. Ga, Aug. 31, 2020) (granting motion for preliminary injunction in part and
extending receipt deadline); Driscoll v. Stapleton, No. DV 20-408 (Mont. Dist. Ct. May 22,

2020), stayed pending appeal No. DA 20-0295 (preliminarily enjoining Montana’s receipt
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deadline and recognizing that enforcing the deadline was likely to disenfranchise thousands of
voters); LaRose v. Simon, No. 62-CV-20-3149 at *25 (Minn. Dist. Ct. Aug. 3, 2020) (entering
consent judgment extending Minnesota’s receipt deadline);

WHEREAS multiple courts have found that the enforcement of various other state
election laws during the pandemic violate constitutional rights. See, e.g., Esshaki v. Whitmer, 813
F. App’x 170, 173 (6th Cir. 2020) (finding ballot-access provisions unconstitutional as applied
during COVID-19 pandemic and upholding part of injunction enjoining state from enforcing the
provisions under the present circumstances against plaintiffs and all other candidates); Garbett v.
Herbert, No. 2:20-CV-245-RJS, 2020 WL 2064101, at *18 (D. Utah Apr. 29, 2020); Libertarian
Party of Ill. v. Pritzker, No. 20-cv-2112, 2020 WL 1951687 {N.D. Ill. Apr. 23, 2020) (applying
Anderson-Burdick in light of pandemic, and alleviating signature and witness requirements for
minor party candidates), aff’d sub nom. Libertariar: Party of Ill. v. Cadigan, No. 20-1961, 2020
WL 5104251 (7th Cir. Aug. 20, 2020); Pecpie Not Politicians Oregon v. Clarno, 20-cv-1053,
2020 WL 3960440 (D. Or. July 13, 2G20); Cooper v. Raffensperger, -- F. Supp. 3d --, 20-cv-
1312, 2020 WL 3892454 (N.D. Ga. July 9, 2020); Reclaim Idaho v. Little, 20-cv-268, 2020 WL
3490216 (D. Idaho June 26, 2020); Paher v. Cegavske, -- F. Supp. 3d --, 20-cv-243, 2020 WL
2089813 (D. Nev. Apr. 30, 2020); Goldstein v. Sec’y of Commonwealth, 484 Mass. 516, 142
N.E.3d 560 (2020);

WHEREAS the State Board of Elections has broad, general supervisory authority over
elections as set forth in N.C. Gen. Stat. 8 163-22(a). As part of its supervisory authority, the State
Board is empowered to “compel observance” by county boards of election laws and procedures

as set forth in N.C. Gen. Stat. § 163-22(c).
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WHEREAS the Executive Director of the State Board, as the chief State elections
official, has the authority to issue Emergency Orders pursuant to N.C. Gen. Stat. § 163-27.1 and
08 NCAC 01.0106, which authorize her to exercise emergency powers to conduct an election
where the normal schedule is disrupted. See, e.g., Numbered Memo 2020-14; Numbered Memo
2020-19;

WHEREAS the Consent Parties agree that an expeditious resolution of this matter for
the 2020 elections, in the manner contemplated by the terms of this Stipulation and Consent
Judgment, will limit confusion and increase certainty surrounding the 2020 elections and is in the
best interests of the health, safety, and constitutional rights of the citizens of North Carolina, and,
therefore, in the public interest;

WHEREAS the Executive Defendants believe that continued litigation over the
Challenged Provisions will result in the unnecessary expenditure of State resources, and is
contrary to the best interests of the State of North Carolina;

WHEREAS the Consent Parties wish to avoid uncertainty about the requirements and
obligations of voting in the 2020 elections for State Board officials and non-parties including
county board officials, staff, and election workers, and the voting public;

WHEREAS the Consent Parties, in agreeing to these terms, acting by and through their
counsel, have engaged in arms’ length negotiations, and the Consent Parties are represented by
counsel knowledgeable in this area of the law;

WHEREAS, other courts across the country have approved similar consent judgments
between parties, see Common Cause R.l. v. Gorbea, No. 120CV00318MSMLDA, 2020 WL
4460914 (D.R.l. July 30, 2020) (approving consent judgment to not enforce Witness

Requirement in primary and November general elections); Stipulation and Partial Consent
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Judgment, LaRose v. Simon, No. 62-CV-20-3149 (2d Jud. Dist. Minn. June 17, 2020) (approving
consent judgment to not enforce Witness Requirement and Receipt deadline for primary
election); Stipulation and Partial Consent Judgment, LaRose v. Simon, No. 62-CV-20-3149 (2d
Jud. Dist. Minn. July 17, 2020) (approving similar consent judgment for November general
election); League of Women Voters of Va., 2020 WL 2158249 (approving consent judgment to
not enforce Witness Requirement in primary election); see also Common Cause R.I. v. Gorbea,
970 F.3d 11, 14 (1st Cir. 2020) (denying motion to stay the consent judgment and judgment
pending appeal) stay denied sub nom. Republican Nat’l Comm. v. Common Cause R.l., No.
20A28, 2020 WL 4680151 (U.S. Aug. 13, 2020);

WHEREAS the Executive Defendants do not waive any protections offered to them
through federal or state law and do not make any {epresentations regarding the merits of
Plaintiffs” claims or potential defenses which could be raised in litigation;

WHEREAS the Consent Parties agree that the Consent Judgment promotes judicial
economy, protects the limited resources of the Consent Parties, and resolves Plaintiffs’ claims
regarding the 2020 elections against the Executive Branch Defendants;

WHEREAS Plaintitffs agree to a waiver to any entitlement to damages and fees,
including attorneys’ fees, expenses, and costs against the Executive Defendants with respect to
any and all claims raised by Plaintiffs in this action relating to the 2020 elections;

WHEREAS it is the finding of this Court, made on the pleadings and upon agreement of
the Consent Parties, that: (i) the terms of this Consent Judgment constitute a fair and equitable
settlement of the issues raised with respect to the 2020 elections, and (ii) the Consent Judgment

is intended to and does resolve Plaintiffs’ claims;
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NOW, THEREFORE, upon consent of the Consent Parties, in consideration of the
mutual promises and recitals contained in this Stipulation and Consent Judgment, including
relinquishment of certain legal rights, the Consent Parties agree as follows:

1.
JURISDICTION AND VENUE

This Court has jurisdiction over the subject matter of this action pursuant to Article 26 of
Chapter 1 of the General Statutes, N.C. Gen. Stat. § 7A-245(a)(2), and N.C. Gen. Stat. § 1-493,
and has jurisdiction over the Consent Parties herein. Venue for this action is proper in Wake
County Superior Court because the Executive Defendants reside in Wake County. Id. § 1-82.
The Court shall retain jurisdiction of this Stipulation and Consent Judgment for the duration of
the term of this Stipulation and Consent Judgment for purposes of entering all orders and

judgments that may be necessary to implement and.enforce compliance with the terms provided

herein.
.
PARTIES
This Stipulation and Consent Judgment applies to and is binding upon the following
parties:
A Damon Circosta, in his capacity as Chair of the North Carolina State Board of
Elections;

B. The North Carolina State Board of Elections; and
C. All Plaintiffs.

V.
SCOPE OF CONSENT JUDGMENT
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A This Stipulation and Consent Judgment constitutes a settlement and resolution of
Plaintiffs’ claims against Executive Defendants pending in this Lawsuit. Plaintiffs recognize that
by signing this Stipulation and Consent Judgment, they are releasing any claims under the North
Carolina Constitution that they might have against Executive Defendants with respect to the
Challenged Provisions in the 2020 elections. Plaintiffs’ release of claims will become final upon
the effective date of this Stipulation and Consent Judgment.

B. The Consent Parties to this Stipulation and Consent Judgment acknowledge that
this does not resolve or purport to resolve any claims pertaining to the constitutionality or
enforcement of the Challenged Provisions for elections held after the 2020 elections.

C. The Consent Parties to this Stipulation -and Consent Judgment further
acknowledge that by signing this Stipulation and Consent Judgment, the Consent Parties do not
release or waive the following: (i) any rights, claims, or defenses that are based on any events
that occur after they sign this Stipulation and Consent Judgment, (ii) any claims or defenses that
are unrelated to the allegations filed by Plaintiffs in this Lawsuit, and (iii) any right to institute
legal action for the purpose of ¢&niforcing this Stipulation and Consent Judgment or defenses
thereto.

D. By entering this Stipulation and Consent Judgment, Plaintiffs are fully settling a
disputed matter between themselves and Executive Defendants. The Consent Parties are entering
this Stipulation and Consent Judgment for the purpose of resolving disputed claims, avoiding the
burdens and costs associated with the costs of litigating this matter through final judgment, and
ensuring both safety and certainty in advance of the 2020 elections. Nothing in this Stipulation
and Consent Judgment constitutes an admission by any party of liability or wrongdoing. The

Consent Parties acknowledge that a court may seek to consider this Stipulation and Consent
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Judgment, including the violations alleged in Plaintiffs’ Amended Complaint, in a future
proceeding distinct from this Lawsuit.

V.
CONSENT JUDGMENT OBJECTIVES

In addition to settling the claims of the Consent Parties, the objective of this Stipulation
and Consent Judgment is to avoid any continued uncertainty and distraction from the uniform
administration of the 2020 elections, protect the limited resources of the Consent Parties, ensure
that North Carolina voters can safely and constitutionally exercise the franchise in the 2020
elections, and ensure that election officials have sufficient time to implement any changes for the
2020 elections and educate voters about these changes.

VI.
INJUNCTIVE RELIEF

ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED, AND JUDGED FOR
THE REASONS STATED ABOVE THAT:

A. For the 2020 elections Executive Defendants shall extend the Receipt Deadline
for mailed absentee ballots, as set forth in N.C. Gen. Stat. 8 163-231(b)(2), to the deadline set
forth in paragraph V1.B below and in Numbered Memo 2020-22 (attached as Exhibit A).

B. Pursuant to Numbered Memo 2020-22, an absentee ballot shall be counted as
timely in the 2020 elections if it is either (1) received by the county board by 5:00 p.m. on
Election Day; or (2) the ballot is postmarked on or before Election Day and received by nine
days after the election, which is Thursday, November 12, 2020 at 5:00 p.m. For purposes of this
Stipulation and Consent Judgment and as the Numbered Memo requires, a ballot shall be
considered postmarked on or before Election Day if it has a postmark affixed to it or if there is

information in the Postal Service tracking system (BallotTrax), or another tracking service
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offered by the Postal Service or the commercial carrier, indicating that the ballot was in the
custody of the Postal Service or a commercial carrier on or before Election Day.

C. For the 2020 elections, Executive Defendants shall institute a process to cure
deficiencies that may be cured with a certification from the voter in accordance with the
procedures set forth in Numbered Memo 2020-19 (attached as Exhibit B). Curable deficiencies
include: no voter signature, misplaced voter signature, no witness or assistant name, no witness
or assistant address, no witness or assistant signature, and misplaced witness or assistant
signature. If a county board office receives a container-return envelope with such a curable
deficiency, it shall contact the voter in writing by mail and, if available, email, within one
business day of identifying the deficiency, informing the veier that there is an issue with their
absentee ballot and enclosing a cure certification. The \written notice shall be sent to the address
to which the voter requested their ballot be sent. T'he cure certification must be received by the
county board of elections by no later than 5 p.m. on Thursday, November 12, 2020, the day
before county canvass. The cure certification may be submitted to the county board office by fax,
email, in person, or by mail or cernimercial carrier.

D. Pursuant to Numbered Memo 2020-23, (attached as Exhibit C) Executive
Defendants shall institute a process for establishing a separate absentee ballot drop-off station at
each one-stop early voting location and at county board offices. Such drop-off stations may be
located outdoors subject to the conditions set forth in Numbered Memo 2020-23. In addition,
when a person returns a ballot in person, the county board intake staffer shall ask the person for
their name and whether they are the voter or the voter’s near relative or legal guardian. The
staffer will indicate this information on a log along with the CIV number of the ballot and the

date that it was received. If the person returning the ballot in person indicates that they are not
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the voter or the voter’s near relative or legal guardian, the county board intake staffer will also
require the person to provide their address and phone number.

E. Executive Defendants shall take additional reasonable steps to inform the public
of the contents of Numbered Memos 2020-19, -22, -23 and shall encourage all county boards of
elections to do the same.

F. Plaintiffs will withdraw their Motion for Preliminary Injunction, filed on August
18, 2020, and will not file any further motions for relief for the 2020 elections based on the
claims raised in their Amended Complaint of August 18, 2020.

G. In accordance with the terms of this Stipulation :and Consent Judgment, the
Consent Parties shall each bear their own fees, expenses, and costs incurred as of the date of this
Order with respect to this lawsuit.

H. All remaining claims filed by Plaintitfs against the Executive Defendants related
to the conduct of the 2020 elections in this action are hereby dismissed with prejudice. The Court
will retain jurisdiction of these claims only as to enforcement of the Stipulation and Consent
Judgment.

VILI.
ENFORCEMENT AND RESERVATION OF REMEDIES

The parties to this Stipulation and Consent Judgment may request relief from this Court if
issues arise concerning the interpretation of this Stipulation and Consent Judgment that cannot be
resolved through the process described below. This Court specifically retains continuing
jurisdiction over the subject matter hereof and the Consent Parties hereto for the purposes of
interpreting, enforcing, or modifying the terms of this Stipulation and Consent Judgment, or for
granting any other relief not inconsistent with the terms of this Consent Judgment, until this
Consent Judgment is terminated. The Consent Parties may apply to this Court for any orders or
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other relief necessary to construe or effectuate this Stipulation and Consent Judgment or seek
informal conferences for direction as may be appropriate. The Consent Parties shall attempt to
meet and confer regarding any dispute prior to seeking relief from the Court.

If any Party believes that another has not complied with the requirements of this
Stipulation and Consent Judgment, it shall notify the other Party of its noncompliance by
emailing the Party’s counsel. Notice shall be given at least one business day prior to initiating
any action or filing any motion with the Court.

The Consent Parties specifically reserve their right to seek recovery of their litigation
costs and expenses arising from any violation of this Stipulatiori.and Consent Judgment that

requires any Party to file a motion with this Court for enforcement of this Stipulation and

Consent Judgment.
VIIL.
GENERAL TERMS
A. Voluntary Agreement. Ihe Consent Parties acknowledge that no person has

exerted undue pressure on them te eriter into this Stipulation and Consent Judgment. Every Party
is voluntarily choosing to erter into this Stipulation and Consent Judgment because of the
benefits that are provided under the agreement. The Consent Parties acknowledge that they have
read and understand the terms of this Stipulation and Consent Judgment; they have been
represented by legal counsel or had the opportunity to obtain legal counsel; and they are
voluntarily entering into this Stipulation and Consent Judgment to resolve the dispute among
them.

B. Severability. The provisions of this Stipulation and Consent Judgment shall be

severable, and, should any provisions be declared by a court of competent jurisdiction to be
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unenforceable, the remaining provisions of this Stipulation and Consent Judgment shall remain
in full force and effect.

C. Agreement. This Stipulation and Consent Judgment is binding. The Consent
Parties acknowledge that they have been advised that (i) no other Party has a duty to protect their
interest or provide them with information about their legal rights, (ii) signing this Stipulation and
Consent Judgment may adversely affect their legal rights, and (iii) they should consult an
attorney before signing this Stipulation and Consent Judgment if they are uncertain of their
rights.

D. Entire Agreement. This Stipulation and Consent Judgment constitutes the entire
agreement between the Consent Parties relating to the constitutionality and enforcement of the
Challenged Provisions as they pertain to the 2020 elactions. No Party has relied upon any
statements, promises, or representations that are nict stated in this document. No changes to this
Stipulation and Consent Judgment are vaiid unless they are in writing, identified as an
amendment to this Stipulation and Consent Judgment, and signed by all Parties. There are no
inducements or representations d{eading to the execution of this Stipulation and Consent
Judgment except as herein explicitly contained.

E. Warranty. The persons signing this Stipulation and Consent Judgment warrant
that they have full authority to enter this Stipulation and Consent Judgment on behalf of the Party
each represents, and that this Stipulation and Consent Judgment is valid and enforceable as to
that Party.

F. Counterparts. This Stipulation and Consent Judgment may be executed in
multiple counterparts, which shall be construed together as if one instrument. Any Party shall be

entitled to rely on an electronic or facsimile copy of a signature as if it were an original.
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G. Effective Date. This Stipulation and Consent Judgment is effective upon the date
it is entered by the Court.

IX.
TERMINATION

This Stipulation and Consent Judgment shall remain in effect through the certification of
ballots for the 2020 elections. The Court shall retain jurisdiction to enforce the terms of the
Consent Judgment for the duration of this Consent Judgment. This Court’s jurisdiction over this
Stipulation and Consent Judgment shall automatically terminate after the certification of all
ballots for the 2020 elections.

THE PARTIES ENTER INTO AND APPROVE THIS STIPULATION AND CONSENT
JUDGMENT AND SUBMIT IT TO THE COURT SO.THAT IT MAY BE APPROVED
AND ENTERED. THE PARTIES HAVE CAUSED THIS STIPULATION AND

CONSENT JUDGMENT TO BE SIGNED ON. THE DATES OPPOSITE THEIR
SIGNATURES.
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Dated: September 22, 2020

Dated: September 22, 2020

NORTH CAROLINA STATE BOARD OF
ELECTIONS; and DAMON CIRCOSTA

CHAIR, NORTH CAROLINA STATE BOARD OF
ELECTIONS

By: /s/ Alexander McC. Peters

Alexander McC. Peters, N.C. Bar No. 13654
Terrance Steed

North Carolina Dept. of Justice

Post Office Box 629

Raleigh, N.C. 27602

apeters@ncdoj.gov

tsteed@ncdoj.gov

NORTH CAROLINA ALLIANCE FOR RETIRED
AMERICANS; BARKER FOWLER; BECKY
JOHNSON; JADE'JUREK; ROSALYN
KOCIEMBA; TOM KOCIEMBA; SANDRA
MALONE;@and CAREN RABINOWITZ

By: (B tann G\ﬁu?ﬁ\
Rurton Craige, NC Bar No. 9180

Narendra K. Ghosh, NC Bar No. 37649
Paul E. Smith, NC Bar No. 45014
PATTERSON HARKAVY LLP

100 Europa Drive, Suite 420

Chapel Hill, NC 27517

Telephone: 919.942.5200
BCraige@pathlaw.com
NGhosh@pathlaw.com
PSmith@pathlaw.com

Marc E. Elias

Uzoma N. Nkwonta

Lalitha D. Madduri

Jyoti Jasrasaria

Ariel B. Glickman

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, DC 20005
Telephone: 202.654.6200
Facsimile: 202.654.6211
MElias@perkinscoie.com
UNkwonta@perkinscoie.com
LMadduri@perkinscoie.com
JJasrasaria@perkinscoie.com
,AQ%Iickman@perkinscoie.com
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IT IS SO ORDERED. JUDGMENT SHALL BE ENTERED IN ACCORDANCE WITH
THE FOREGOING CONSENT JUDGMENT.

Dated:

Superior Court Judge
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Mailing Address-
P.O. Box 27255
Raleigh, NC 27611

NORTH CAROLINA amme

STATE BOARD OF ELECTIONS Fax©19 7150135

Numbered Memo 2020-22

TO: County Boards of Elections

FROM: Karen Brinson Bell, Executive Director

RE: Return Deadline for Mailed Civilian Absentee Ballots in 2020
DATE: September 22, 2020

The purpose of this numbered memo is to extend the return deadline for postmarked civilian ab-
sentee ballots that are returned by mail and to define the term “postinark.” This numbered memo
only applies to remaining elections in 2020.

Extension of Deadline

Due to current delays with mail sent with the U.S. Pestal Service (USPS)—delays which may be
exacerbated by the large number of absentee baliots being requested this election—the deadline
for receipt of postmarked civilian absentee balicts is hereby extended to nine days after the election
only for remaining elections in 2020.

An absentee ballot shall be counted as timely if it is either (1) received by the county board
by 5:00 p.m. on Election Day; of (2) the ballot is postmarked on or before Election Day and
received by nine days after the election, which is Thursday, November 12, 2020 at 5:00 p.m.*

Postmark Requirement

The postmark requirement for ballots received after Election Day is in place to prohibit a voter
from learning the outcome of an election and then casting their ballot. However, the USPS does
not always affix a postmark to a ballot return envelope. Because the agency now offers BallotTrax,
a service that allows voters and county boards to track the status of a voter’s absentee ballot, it is
possible for county boards to determine when a ballot was mailed even if it does not have a post-
mark. Further, commercial carriers including DHL, FedEx, and UPS offer tracking services that
allow voters and the county boards of elections to determine when a ballot was deposited with the
commercial carrier for delivery.

1 Compare G.S. § 163-231(b)(2)(b) (that a postmarked absentee ballot be received by three days
after the election).
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For remaining elections in 2020, a ballot shall be considered postmarked by Election Day if
it has a postmark affixed to it or if there is information in BallotTrax, or another tracking
service offered by the USPS or a commercial carrier, indicating that the ballot was in the
custody of USPS or the commercial carrier on or before Election Day. If a container-return
envelope arrives after Election Day and does not have a postmark, county board staff shall conduct
research to determine whether there is information in BallotTrax that indicates the date it was in
the custody of the USPS. If the container-return envelope arrives in an outer mailing envelope
with a tracking number after Election Day, county board staff shall conduct research with the
USPS or commercial carrier to determine the date it was in the custody of USPS or the commercial
carrier.
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EXHIBIT B
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Mailing Address-
P.O. Box 27255
Raleigh, NC 27611

NORTH CAROLINA amme

STATE BOARD OF ELECTIONS Fax: (919) 715-0135

Numbered Memo 2020-19

TO: County Boards of Elections

FROM: Karen Brinson Bell, Executive Director

RE: Absentee Container-Return Envelope Deficiencies
DATE: August 21, 2020 (revised on September 22, 2020)

County boards of elections have already experienced an unprecedented number of voters seeking
to vote absentee-by-mail in the 2020 General Election, making statewide uniformity and con-
sistency in reviewing and processing these ballots more essential than ever. County boards of
elections must ensure that the votes of all eligible voters are counted using the same standards,
regardless of the county in which the voter resides.

This numbered memo directs the procedure county-ooards must use to address deficiencies in ab-
sentee ballots. The purpose of this numbered-memo is to ensure that a voter is provided every
opportunity to correct certain deficiencies, while at the same time recognizing that processes must
be manageable for county boards of elections to timely complete required tasks.!

1. No Signature Verification

The voter’s signature on the «fivelope shall not be compared with the voter’s signature on file be-
cause this is not required by North Carolina law. County boards shall accept the voter’s signa-
ture on the container-return envelope if it appears to be made by the voter, meaning the signature
on the envelope appears to be the name of the voter and not some other person. Absent clear evi-
dence to the contrary, the county board shall presume that the voter’s signature is that of the
voter, even if the signature is illegible. A voter may sign their signature or make their mark.

! This numbered memo is issued pursuant to the State Board of Elections’ general supervisory
authority over elections as set forth in G.S. § 163-22(a) and the authority of the Executive Direc-
tor in G.S. § 163-26. As part of its supervisory authority, the State Board is empowered to “com-
pel observance” by county boards of election laws and procedures. 1d., 8 163-22(c).
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The law does not require that the voter’s signature on the envelope be compared with the voter’s
signature in their registration record. See also Numbered Memo 2020-15, which explains that
signature comparison is not permissible for absentee request forms.

2. Types of Deficiencies

Trained county board staff shall review each executed container-return envelope the office re-
ceives to determine if there are any deficiencies. County board staff shall, to the extent possible,
regularly review container-return envelopes on each business day, to ensure that voters have every
opportunity to correct deficiencies. Review of the container-return envelope for deficiencies oc-
curs after intake. The initial review is conducted by staff to expedite processing of the envelopes.

Deficiencies fall into two main categories: those that can be cured with a certification and those
that cannot be cured. If a deficiency cannot be cured, the ballot must be spoiled and a new ballot
must be issued, as long as the ballot is issued before Election Day. ' See Section 3 of this memo,
Voter Notification.

2.1. Deficiencies Curable with a Certification (Civiliab'and UOCAVA)
The following deficiencies can be cured by sending the voter a certification:

e Voter did not sign the Voter Certification

e Voter signed in the wrong place

e Witness or assistant did not print name?®

e Witness or assistant did not print-address®

e Witness or assistant did not sign

e Witness or assistant signec-on the wrong line

2 If the name is readable and on the correct line, even if it is written in cursive script, for exam-
ple, it does not invalidate the container-return envelope.

3 Failure to list a witness’s ZIP code does not require a cure. G.S. § 163-231(a)(5). A witness or
assistant’s address does not have to be a residential address; it may be a post office box or other
mailing address. Additionally, if the address is missing a city or state, but the county board of
elections can determine the correct address, the failure to list that information also does not in-
validate the container-return envelope. For example, if a witness lists “Raleigh 27603” you can
determine the state is NC, or if a witness lists “333 North Main Street, 27701 you can determine
that the city/state is Durham, NC. If both the city and ZIP code are missing, staff will need to
determine whether the correct address can be identified. If the correct address cannot be identi-
fied, the envelope shall be considered deficient and the county board shall send the voter the cure
certification in accordance with Section 3.
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This cure certification process applies to both civilian and UOCAVA voters.

2.2. Deficiencies that Require the Ballot to Be Spoiled (Civilian)
The following deficiencies cannot be cured by certification:

e Upon arrival at the county board office, the envelope is unsealed
e The envelope indicates the voter is requesting a replacement ballot

If a county board receives a container-return envelope with one of these deficiencies, county board
staff shall spoil the ballot and reissue a ballot along with a notice explaining the county board
office’s action, in accordance with Section 3.

2.3. Deficiencies that require board action
Some deficiencies cannot be resolved by staff and require action by the county board. These in-
clude situations where the deficiency is first noticed at a board meeting or if it becomes apparent
during a board meeting that no ballot or more than one ballot is ir the container-return envelope.
If the county board disapproves a container-return envelope by majority vote in a board meeting
due to a deficiency, it shall proceed according to the notification process outlined in Section 3.

3. Voter Notification

3.1.Issuance of a Cure Certification or New Ballot
If there are any deficiencies with the absentee ¢nvelope, the county board of elections shall contact
the voter in writing within one business gay of identifying the deficiency to inform the voter there
is an issue with their absentee ballot and enclosing a cure certification or new ballot, as directed
by Section 2. The written notice <hall also include information on how to vote in-person during
the early voting period and on Election Day.

The written notice shall be sent to the address to which the voter requested their ballot be sent.

If the deficiency can be cured and the voter has an email address on file, the county board shall
also send the cure certification to the voter by email. If the county board sends a cure certification
by email and by mail, the county board should encourage the voter to only return one of the certi-
fications. If the voter did not provide an email address but did provide a phone number, the county
board shall contact the voter by phone to inform the voter that the county board has mailed the
voter a cure certification.

If the deficiency cannot be cured, and the voter has an email address on file, the county board shall
notify the voter by email that a new ballot has been issued to the voter. If the voter did not provide
an email address but did provide a phone number, the county board shall contact the voter by phone
to inform the voter that the county board has issued a new ballot by mail.
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If, prior to September 22, 2020, a county board reissued a ballot to a voter, and the updated memo
now allows the deficiency to be cured by certification, the county board shall contact the voter in
writing and by phone or email, if available, to explain that the procedure has changed and that the
voter now has the option to submit a cure certification instead of a new ballot. A county board is
not required to send a cure certification to a voter who already returned their second ballot if the
second ballot is not deficient.

A county board shall not reissue a ballot on or after Election Day. If there is a curable deficiency,
the county board shall contact voters up until the day before county canvass.

3.2. Receipt of a Cure Certification
The cure certification must be received by the county board of elections by no later than 5 p.m. on
Thursday, November 12, 2020, the day before county canvass. The cure certification may be
submitted to the county board office by fax, email, in person, or by mail or commercial carrier. If
a voter appears in person at the county board office, they may also be given, and can complete, a
new cure certification.

The cure certification may only be returned by the voter, the voter’s near relative or legal guardian,
or a multipartisan assistance team (MAT). A cure certification returned by any other person is
invalid. Itis not permissible for a cure certificationtc be submitted through a portal or form created
or maintained by a third party. A cure certification may not be submitted simultaneously with the
ballot. Any person who is permitted to assist-a voter with their ballot may assist a voter in filling
out the cure certification.

3.3 County Board Review of a Cuie Certification

At each absentee board meeting, the county board of elections may consider deficient ballot return
envelopes for which the cure certification has been returned. The county board shall consider to-
gether the executed absentee ballot envelope and the cure certification. If the cure certification
contains the voter’s name and signature, the county board of elections shall approve the absentee
ballot. A wet ink signature is not required, but the signature used must be unique to the individual.
A typed signature is not acceptable, even if it is cursive or italics such as is commonly seen with a
program such as DocusSign.

4. Late Absentee Ballots

Voters whose ballots are not counted due to being late shall be mailed a notice stating the reason
for the deficiency. A late civilian ballot is one that received after the absentee-ballot receipt dead-
line, defined in Numbered Memo 2020-22 as (1) 5 p.m. on Election Day or (2) if postmarked on
or before Election Day, 5 p.m. on Thursday, November 12, 2020. Late absentee ballots are not
curable.

If a ballot is received after county canvass the county board is not required to notify the voter.
4
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COUNTY LETTERHEAD

DATE
NAME
STREET ADDRESS
CITY, STATE, ZIP CODE

RE: Notice of a Problem with Your Absentee Ballot

The [County] Board of Elections received your returned absentee ballot. We were unable to approve the counting of your
absentee ballot for the following reason or reasons:

[0  The absentee return envelope arrived at the county board of elections office unsealed.

[0 The absentee return envelope did not contain a ballot or contained the ballots of more
than one voter.

(1 Other:

We have reissued a new absentee ballot. Please pay careful attention fo ALL of the instructions on the back of the
container-return envelope and complete and return your ballot so thatyour vote may be counted.

If time permits and you decide not to vote this reissued absenteg ballot, you may vote in person at an early voting site in
the county during the one-stop early voting period (Octobei~15-31), or at the polling place of your proper precinct on
Election Day, November 3. The hours for voting on Election Day are from 6:30 a.m. to 7:30 p.m. To find the hours and
locations for in-person voting in your county, visit httpi//www.ncsbe.gov..

Sincerely,

[NAME]
County Board of Elections
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COUNTY LETTERHEAD
DATE

VOTER’S NAME
STREET ADDRESS
CITY, STATE, ZIP CODE
CIV Number
Absentee Cure Certification

There is a problem with your absentee ballot — please sign and return this form.

Instructions

You are receiving this affidavit because your absentee ballot envelope is missing information. For your absentee
ballot to be counted, complete and return this affidavit as soon as possible. The affidavit must be received by
your county board of elections by no later than 5 p.m. on Thursday, November 12, 2020. You, your near
relative or legal guardian, or a multipartisan assistance team (MAT), can return the affidavit by:

e Email (add county email address if not in letterhead) (you can email a picture of the form)
e Fax (add county fax number if not in letterhead)

e Delivering it in person to the county board of elections office

e Mail or commercial carrier (add county mailing address)

If this affidavit is not returned to the county board of elections by the deadline, your absentee ballot will
not count. If you decide not to return this affidavit, you may still vote in person during the early voting
period (October 15-October 31) or on Election Day,-November 3, 2020. To find the hours and locations for
in-person voting in your county, visit http://www.ncsbe.gov .

READ AND COMPLETE THE FOLLOW1iNG:

I am submitting this affidavit to correct-a problem with missing information on the ballot envelope. | am an
eligible voter in this election and regisiered to vote in [name] County, North Carolina. 1 solemnly swear or affirm
that | voted and returned my absentee ballot for the November 3, 2020 general election and that | have not voted
and will not vote more than one ballot in this election. | understand that fraudulently or falsely completing this
affidavit is a Class | felony under Chapter 163 of the North Carolina General Statutes.

(Print name and sign below)

Voter’s Printed Name (Required)

Voter’s Signature* (Required)

* A wet ink signature is not required, but the signature used must be unique to the individual. A typed signature is not
acceptable, even if it is in cursive or italics such as is commonly seen with a program such as DocuSign.
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EXHIBIT C
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Mailing Address:
P.O. Box 27255

NORTH CAROLINA ...

STATE BOARD OF ELECTIONS (866) 522-4723

Fax: (919) 715-0135

Numbered Memo 2020-23

TO: County Boards of Elections

FROM: Karen Brinson Bell, Executive Director
RE: In-Person Return of Absentee Ballots
DATE: September 22, 2020

Absentee by mail voters may choose to return their ballot by mail or.in person. Voters who return
their ballot in person may return it to the county board of electioris office by 5 p.m. on Election
Day or to any one-stop early voting site in the county during the one-stop early voting period. This
numbered memo provides guidance and recommendations for the safe, secure, and controlled in-
person return of absentee ballots.

General Information

Who May Return a Ballot

A significant portion of voters are chocsing to return their absentee ballots in person for this elec-
tion. Only the voter, or the voter’s ixear relative or legal guardian, is permitted to possess an ab-
sentee ballot. A multipartisan assistance team (MAT) or a third party may not take possession of
an absentee ballot. Because @f this provision in the law, an absentee ballot may not be left in
an unmanned drop box.

The county board shall ensure that, if they have a drop box, slot, or similar container at their office,
the container has a sign indicating that absentee ballots may not be deposited in it.

Intake of Container-Return Envelope
As outlined in Numbered Memo 2020-19, trained county board staff review each container-re-
turn envelope to determine if there are any deficiencies. Review of the container-return envelope

L1t is a class | felony for any person other than the voter’s near relative or legal guardian to take
possession of an absentee ballot of another voter for delivery or for return to a county board of
elections. G.S. 8 163-223.6(a)(5).
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does not occur at intake. Therefore, the staff member conducting intake should not conduct a re-
view of the container envelope and should accept the ballot. If intake staff receive questions
about whether the ballot is acceptable, they shall inform the voter that it will be reviewed at a
later time and the voter will be contacted if there are any issues. Intake staff shall accept receipt
of all ballots provided to them, even if information is missing or someone other than the voter or
their near relative or legal guardian returns the ballot.

It is not recommended that county board staff serve as a witness for a voter while on duty. Ifa
county board determines that it will allow staff to serve as a witness, the staff member who is a
witness shall be one who is not involved in the review of absentee ballot envelopes.

Log Requirement

An administrative rule requires county boards to keep a written log when any person returns an
absentee ballot in person.?2 However, to limit the spread of COVID-19, the written log require-
ment has been adjusted for remaining elections in 2020.

When a person returns the ballot in person, the intake staff wit! ask the person for their name and
whether they are the voter or the voter’s near relative or legal guardian. The staffer will indicate
this information on a log along with the CIV number of ihe ballot and the date that it was received.
If the person indicates they are not the voter or the voter’s near relative or legal guardian, the staffer
will also require the person to provide their address and phone number.

Board Consideration of Delivery and L.eg Requirements

Failure to comply with the logging reguirement, or delivery of an absentee ballot by a person other
than the voter, the voter’s near relative, or the voter’s legal guardian, is not sufficient evidence in
and of itself to establish that the woter did not lawfully vote their ballot.® A county board shall not
disapprove an absentee ballot:solely because it was delivered by someone who was not authorized

208 NCAC 18 .0102 requires that, upon delivery, the person delivering the ballot shall provide
the following information in writing: (1) Name of voter; (2) Name of person delivering ballot;
(3) Relationship to voter; (4) Phone number (if available) and current address of person deliver-
ing ballot; (5) Date and time of delivery of ballot; and (6) Signature or mark of person delivering
ballot certifying that the information provided is true and correct and that the person is the voter
or the voter's near relative.

31d. Compare G.S. § 163-230.2(3), as amended by Section 1.3.(a) of Session Law 2019-239,
which states that an absentee request form returned to the county board by someone other than an
unauthorized person is invalid.
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to possess the ballot. The county board may, however, consider the delivery of a ballot in accord-
ance with the rule, 08 NCAC 18 .0102, in conjunction with other evidence in determining whether
the ballot is valid and should be counted.

Return at a County Board Office

A voter may return their absentee ballot to the county board of elections office any time the office
is open. A county board must ensure its office is staffed during regular business hours to allow
for return of absentee ballots. Even if your office is closed to the public, you must provide staff
who are in the office during regular business hours to accept absentee ballots until the end of
Election Day. You are not required to accept absentee ballots outside of regular business hours.
Similar to procedures at the close of polls on Election Day, if an individual is in line at the time
your office closes or at the absentee ballot return deadline (5 p.m. on Election Day), a county board
shall accept receipt of the ballot.

If your site has a mail drop or drop box used for other purposes, you must affix a sign stating that
voters may not place their ballots in the drop box. However-a county board may not disapprove
a ballot solely because it is placed in a drop box.*

In determining the setup of your office for in-person reiurn of absentee ballots, you should consider
and plan for the following:

e Ensure adequate parking, especially if-your county board office will be used as a one-stop
site

e Arrange sufficient space for lang lines and markings for social distancing

e Provide signage directing voters to the location to return their absentee ballot

e Ensure the security of absentee ballots. Use a locked or securable container for returned
absentee ballots that cannot be readily removed by an unauthorized person.

e |If your set-up allows the return of ballots outside, plan for the possibility of severe weather.
You may need a tent or other covering. Have a plan for how crowd control will occur
without the physical barriers of an office and the security of your staff and the balloting
materials. For safety reasons, it is not recommended you keep an outside return location
open after dark or during inclement weather.

“1d.
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Return at an Early Voting Site

Location to Return Absentee Ballots

Each early voting site shall have at least one designated, staffed station for the return of absentee
ballots. Return of absentee ballots shall occur at that station. The station may be set up exclu-
sively for absentee ballot returns or may provide other services, such as a help desk, provided the
absentee ballots can be accounted for and secured separately from other ballots or processes.
Similar to accepting absentee ballots at the county board of elections office, you should consider
and plan for the following with the setup of an early voting location for in-person return of ab-
sentee ballots:

e Have a plan for how crowd control will occur and how voters will be directed to the ap-
propriate location for in-person return of absentee ballots

e Provide signage directing voters and markings for social distancing

e Ensure adequate parking and sufficient space for long lines

e If your set-up allows the return of ballots outside, plan fcr the possibility of severe weather.
You may need a tent or other covering. Have a pian for how crowd control will occur
without the physical barriers of an office and the security of your staff and the balloting
materials. For safety reasons, ensure that there is adequate lighting as voting hours will
continue past dark.

Because absentee ballots must be returned to-a designated station, absentee ballots should not be
returned in the curbside area.

Procedures

Absentee ballots that are hand-detivered must be placed in a secured container upon receipt, sim-
ilar to how provisional ballots are securely stored at voting sites. Absentee by mail ballots deliv-
ered to an early voting site must be stored separately from all other ballots in a container desig-
nated only for absentee by mail ballots. County boards must also conduct regular reconciliation
practices between the log and the absentee ballots. County boards are not required by the State
to log returned ballots into SOSA; however, a county board may require their one-stop staff to
complete SOSA logging.

If a voter brings in an absentee ballot and does not want to vote it, the ballot should be placed in
the spoiled-ballot bag. It is recommended that voters who call the county board office and do not
want to vote their absentee ballot be encouraged to discard the ballot at home.

Return at an Election Site

An absentee ballot may not be returned at an Election Day polling place. If a voter appears in
person with their ballot at a polling place on Election Day, they shall be instructed that they may
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(1) take their ballot to the county board office or mail it so it is postmarked that day and received
by the deadline; or (2) have the absentee ballot spoiled and vote in-person at their polling place.

If someone other than the voter appears with the ballot, they shall be instructed to take it to the
county board office or mail the ballot so it is postmarked the same day. If the person returning
the ballot chooses to mail the ballot, they should be encouraged to take it to a post office to en-
sure the envelope is postmarked. Depositing the ballot in a USPS drop box on Election Day may
result in ballot not being postmarked by Election Day and therefore not being counted.
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