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94.  This burden is not outweighed by any legitimate, much less compelling,
state interest in the law, and countless eligible, registered Georgia voters will suffer
direct and irreparable injury if Defendants fail to ensure that a uniform standard for
prompt notice is applied in each county. Without relief from this Court, these voters
will be deprived of their right to vote in upcoming elections.

95. Based on the foregoing, Defendants Raffensperger and the State
Election Board Members, acting under color of law, will deprive Plaintiffs, their
members, constituencies, and the voters who support them, the rights secured to
them by the First and Fourteenth Amendments to the U.S. Constitution and protected
by 42 U.S.C. § 1983.

COUNT VI
First Amendment and Equal Protection
U.S. Const. amends. I, XIV, 42 U.S.C. § 1983
Undue Burden on the Right to Vote by Defendant Gwinnett Board Members

96. Plaintiffs incorporate by reference and reallege all prior paragraphs of
this Complaint and the paragraphs in the counts below as though set forth fully
herein.

97.  Under the Equal Protection Clause of the Fourteenth Amendment and

the First Amendment, a state cannot utilize election practices that unduly burden the

right to vote. A court considering a challenge to a state election law must carefully
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balance the character and magnitude of the injury to First and Fourteenth
Amendment rights that the plaintiff seeks to vindicate against the justifications put
forward by the State for the burdens imposed by the rule. See Burdick, 504 U.S. at
434; Anderson, 460 U.S. at 789. “However slight th[e] burden may appear, . . . it
must be justified by relevant and legitimate state interests sufficiently weighty to
justify the limitation.” Crawford, 553 U.S. at 191 (Stevens, J., controlling opinion)
(internal quotation marks omitted).

98. The deficient absentee ballot design created by the Defendant Gwinnett
Board Members will impose a burden on Plaintiffs, their constituents, and other
Georgia voters in Gwinnett County.

99. The Gwinnett County absentee ballot envelope is a densely-worded,
poorly designed form, withinstructions alternating in English and Spanish, printed
in approximately size 6.5-point font and provides no clear notice that a signature is
mandatory. As a result, the form is confusing to voters and makes it far more likely
that they will be unable to properly complete the signature requirement for absentee
ballots. This burden is particularly severe for African-Americans and Latinos, who
make up over 35 percent of Gwinnett County’s active voting population, and 49
percent of rejected absentee ballots during the 2018 general election.

100. Further, the threat of disenfranchisement in Gwinnett County is
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particularly high given Gwinnett’s ineffective notice procedures for absentee ballots.

101. Without action from this Court, a significant number of voters will have
their right to vote burdened, if not wholly denied, in upcoming elections due to
Gwinnett County’s absentee ballot envelope design, which places these voters at a
heightened risk of returning an absentee ballot without properly completing the
signature requirement and increase the risk that their ballots will be rejected.

102. The use of a densely-worded and confusing absentee ballot envelope,
exposing voters to the risk of having their ballots rejected for missing or mismatched
signatures, for the reasons discussed herein, 1s not supported by any material or
important government interest (indeed, ¢ther counties are able to use absentee ballot
envelopes that are much easier t¢: understand). Moreover, any benefits are plainly
outweighed by the severe burden on voters.

103. Based on the foregoing, the Defendant Gwinnett Board Members,
acting under color of law, will deprive absentee voters residing in the county, the
rights secured to them by the First and Fourteenth Amendments to the U.S.

Constitution and protected by 42 U.S.C. § 1983.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully request that this Court enter judgment:

a)

b)

Declaring that the portions of O.C.G.A. § 21-2-386(a)(1)(C) that
require election officials to reject absentee ballots based on
signature mismatch violate the Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution;
Declaring that the portions of O.C.G.A. § 21-2-386(a)(1)(C) that
require election officials to reject absentee ballots based on
signature mismatch are uniduly burdensome in violation of the
First and Fourteetith Amendments of the United States
Constitution;

Declaring that O.C.G.A. § 21-2-386(a)(1)(C) violates the Due
Process Clause of the Fourteenth Amendment of the United
States Constitution because the “shall promptly notify” standard
fails to provide all Georgia voters with notice and a meaningful
opportunity to contest the status of their absentee ballot and cure

their ballots before rejecting them,;
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d)

g)

h)

Declaring that O.C.G.A. § 21-2-386(a)(1)(C) violates the Equal
Protection Clause of the Fourteenth Amendment of the United
States Constitution because it fails to provide a uniform standard
by which election officials “shall promptly notify” Georgia
citizens of their rejected ballots;

Declaring that the lack of uniform standards for providing notice
to Georgia voters regarding their rejected absentee ballots is
unduly burdensome in violation of the First and Fourteenth
Amendments of the United States Constitution;

Declaring that the Gwinnett County’s absentee ballot envelope
design is unduly burdensome in violation of the First and
Fourteentth Amendments of the United States Constitution;
Requiring the Secretary and the State Election Board to instruct
County Election Officials to notify voters of missing or
mismatched signatures by telephone, email, and/or text message
within one day of receiving the absentee ballot;

Preliminarily and permanently enjoining the Secretary and the
State Election Board from enforcing the portions of O.C.G.A. §

21-2-386(a)(1)(C) that require election officials to reject
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i)

absentee ballots based on a signature mismatch;

Preliminarily and permanently enjoining the Gwinnett Board
from creating, preparing, and distributing absentee ballot
envelopes with a confusing, illegible design;

Awarding Plaintiffs costs, disbursements, and reasonable
attorneys’ fees incurred in bringing this action pursuant to 42
U.S.C. § 1988 and other applicable laws; and granting such other

and further relief as the Court deems just and proper.
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Dated: December 27,2019

Respectfully submitted,
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CERTIFICATE OF COMPLIANCE

I hereby certify that the foregoing Plaintiffs’ First Amended Complaint for
Injunctive and Declaratory Relief has been prepared in accordance with the font type
and margin requirements of L.R. 5.1, using font type of Times New Roman and a

point size of 14.

Dated: December 27, 2019 Marc Erik Elias
Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the 27th day of December 2019, I electronically filed
the foregoing with the Clerk of the Court using the CM/ECF system which will

automatically send email notification of such filing to parties in this action.

Dated: December 27, 2019 Marc Erik Elias
Counsel for Plaintiffs
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